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1 

1 


Q 1 0 am 


1 


CM040555 through CM040623. 




2 


VIDEOGRAPHER: Here begins videotape 


2 


Those are the documents we've 




J 


number 1 in the deposition of Dr Greg Winter in the 


3 


received, and my question is: Are there other 




A 
H 


mflttpr nf MnmhnSvs AG a German comoration versus 


4 


documents which will be produced in the course of 




Camhridpe Antibodv TechnoloEV Limited, an English 


5 


this week that have not yet been produced, 




£ 
0 


mmnanv in thp T In i ted States District Court in the 


6 


Mr Vezeau? 




7 


District of Columbia case number 1 :00cvooi46fJR). 


7 


MR VEZEAU: AS far as I know, you've 




c 
o 


Todav's date is 29th Aoril 2002. 


8 


received all the documents that will be produced. 






The time on the video monitor is 8.10. I 


9 


Of course, something may come up and we'll deal 


in 


annlopi<;e' I obvious Iv haven't chanced the time 


10 


with it then but, so far as I know, you have what 




] J 


<;ince Briti<;h summer time I anolosise for that. 


11 


you're going to get. 




12 


The video operator today is Jools 


12 


MR SKILTON: Although Mr Vezeau 




13 


Viner and this deposition is taking place at the 


13 


noted his presence, I note the presence in the room 


14 


Crown p Plaza Hotel Cambridge England 


14 


of attorney Sean Walton, who will be a witness in 


15 


Counsel, please voice identify 


15 


the course of these proceedings in England, and the 


16 


vouTselves and state whom vou renresent. 


16 


record should note my objection to his presence. 




17 


MR 9Kn TON* Yes For the 


17 


MR VEZEAU: And the record should 




18 


plaintiff, MorphoSys, John Skilton, And with me 


18 


also note that, during the course of various 




19 


todav is Colin Sandercock who is not in the room 


19 


depositions in this case, certainly witnesses have 




20 


but soon will be, Michelle Umberger and Dr Bemhard 


20 


sat in on depositions who will be witnesses in this 


21 


Vimekas. 


21 


proceeding, including Dr Vimekas who happens to be 


22 


MR VEZEAU: On behalf of the 


22 


here today. 




23 


witness, Dr Winter, and Cambridge Antibody 


23 






24 


Technology, my name is Tim Vezeau. With me are my 


24 






25 


colleagues Jane Choi and Dr Clough of Katten Muchin 


25 
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1 


Zavis Rosenman and Sean Walton of Mewbum Ellis. 


1 


DR GREGORY PAUL WINTER 




2 


VIDEOGRAPHER* Thank vou The court 

V M. l J M. J V J IV* \i A AA^a\.* a AA%AA uX T \J * A A *W WXy 


2 


having been duly sworn 






renorter todav is Thelma Harries Would the 


3 


was examined and did testify 




4 


renortpr nlease swear in the witness*^ 


4 


as follows: 




5 


(Witness sworn) 


5 


EXAMINATION 




5 


MR SKILTON: Good morning, 


6 


BY MR SKILTON: 




7 


Dr Winter. 


7 


Q Would you state your full name for 




8 


Before we begin, let me make a 


8 


the record, please? 




9 


record of what it is we've received by way of 


9 


A Gregory Paul Winter. 




10 


documents in the last week, and hope that it will 


10 


Q Dr Winter, I'm going to attempt to 




11 


conform with counsel's records 


11 


ask clear questions. You are on a video record and 


12 


On Fridav we received documents 

^^*A A. AA^*<M T Wwm^ ^«^W^^A T ^^^4 ^A^y^^M I AfcW*«*4J 


12 


if and to the extent you can take your time in 




13 


bearing the Bates stamp number of CM040126 through 


13 


answering the questions it will assist both the 




14 


CM040554. 


14 


court reporter and the video record. 




15 


By fax on Friday afternoon we 


15 


A So what do you mean by that? You'd 




16 


received documents bearing the Bates stamp number 


16 


like me to take my time in answering questions? 




17 


9000908368 through 8388 and 9000908392 through 


17 


Q This may simply be a speech issue 




18 


8423. 


18 


but, on occasion, the transcript is difficult to 




19 


Are those the documents that we have 


1 y 


follow or the tape is. It may be simply a matter 




20 


been served with up and to the point of this 


20 


of speed of speech. 




21 


deposition*? 




A Oh, I see. I'll try to take my 




22 


MR VEZEAU: I assume you have been 


22 


time. 




23 


served with them. And beyond that I can't say. 


23 


Q Thank you very much. 




24 


MR SKILTON: And then this morning 


24 


Dr Winter, when was the first time 




25 


we received an additional set of documents of 


25 


you met Dr George Smith? 


m 
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1 


A T Hr\n't hr»liVvf=» T*ve ever met GcorffC h V 


1 


your reading of that article at that time? 


*:'■! 


2 


bniitn, 1 ■ ' 


2 


A ror tne panicuiar purpose inai was 






n WTipn wac thp fir<;t time vou became i 


3 


suggested, I didn*t think it was a good idea. In 




4 


aWalC OI Ulw WOFK. \jl VjuUi^t; oiiiiui. j 


4 


fact, I thought it was unlikely to work. 




5 


A 1 iniTiK 11 Wab 111 dUUUL 1 yoj ui ^ . 


5 


Q wnai was ine purpose mai was j 




£ 

0 


l7oD. ^ 


6 


suggested that you did not think was likely to [ 




7 


r\ A\A \Tiw\ Hf*rnmp aware OT nis ? 


7 


work? / 
A Well, that article describes the | 
introduction of a peptide into part of the gene m 




o 
O 


wOiX ; f 


8 




o 


A Tt wac hroiipht to mv attention bv a \ 


9 




1 f\ 


r\r\cf-HrNr»tnra1 "worVpr in mv labfiratorv Called \ 


10 


protein of the filamentous baeterio phage. There 




J 1 


ui Jl nil jcnnin^a. \ 


11 


was no evidence in the paper that that peptide was 


1 0 


r\ Wnc tViprp a narticnlar reason whv ^ 


12 


folded up. In fact, it seemed to me very unlikely 


1 J 


Dr Tf*nnincT<: hrmipht lhi<; work to voiiT attention at 


13 


that it would be. | 




14 


inaX iimc : f 


14 


The paper related to the use of -- | 




1 C 
1 J 


A There nrohablv was although Vvci 


15 


was using polyclonal anti-serum to detect the 1 




1 fi 
10 


ctmo-alina tn rpmemVipr evartlv wbv He had been 

0 11 Uli^llllA i L-llltlllUWI VAtl^l.ljr WllJ* A AlUU Uti.'Vll 


16 


expression of the Smith peptide, and I was very; 




i / 


interested in the evolution of influenza viniS 


17 


doubtful that you could effectively insert one \ 




lo 


hnemacrtrlntinin and he was facing exnressinp the 


18 


protein into the body of another protein and to 




1Q 


inflnenrji vims haemapplutinin in some kind of 


19 


have both proteins fold up. 






expression svstem And I think at that stase 


20 


Q Did you thereafter do any 




21 


we had been thinking about exnressins the 


21 


experimental work to determine whether or not this 


22 


hacmagglutinin in eukaryotic cells, which would 


22 


could be effected? 




23 


therefore give you properly glycosylated 


23 


A No, I didn't. 




24 


hacmagglutinin. 


24 


Q When was the first time 




25 


But he came across this paper by . 


25 


A I mean, at that time we didn't do 
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(^f*r\rcrt> QmifVi iinH wr^Q Vf*TT./ f*Yr*itPn nv it ann 
VjCUltC oilillll allU. Waa VCiy tAL/iiuVi Uj it aiiu. 


1 


any. Obviously later on we did. 


t 




ciiCTtypcted that we should trv to ex ores s the ^ 


2 


Q In fact, that was where I was going. 


t 




inflnenTa vintc haematrcyliitinin in the wav that 

lilllUwll^u Vll UO llUtllia^^lUllllllI 111 UIW VVOJr uicik 


3 


A Okay, yes. 


4 


^mitb hnH Hnne 

OilllLll lldU UUllw* 


4 


Q When was the first time that any 




c 

J 


O Tn nnrtipniar what Hn vnn mean hv 
111 Udi LiL/Uidi J wiidi y\j\x iiiuaii uy 




person, yourself included, in your lab made an 




A. 
u 


that in the wav that Smith had done'^ 


6 


effort to express or display on baeterio phage 




7 


A To nut it on the to trv to 


7 


antibodies or antibody fragments? 




0 


di<;nlav the haemapp'lutinin on the surfae>e of 


8 


A The first time we made an effort to 




Q 


Haeterin nhacrp 


Q 


display on baeterio phage was the work of John 




in 

I u 


n Had von nersonallv ever sunervised 


10 
1 \j 


McCafferty. 




1 1 

I 1 


a nroiept before that time ii<;in(y barterio nhape*^ 

d LfiV,^WWt L'V^lV^iW ILldL tlliiw tiolll^ l^.uWLVil^ L/lldc^\./t 


1 \ 


Q Was this work, that you're now 




12 


A I had supervised a project, and : 


12 


describing, work that was done under your 




1 

I J 


T bad a1<;o bad evten^ive evnerienee with baeterio i 


1 "X 

1 J 


supervision? 




14 


nhape mvself but for DMA senueneinp So we were 


14 


A The work was done under my 




15 


not involved in exnressino" nrotein*; on the surfae/* f • 

IIUL lliVV/AWU III WALflWdollJ^ L/l^lWJlllO V/11 tilw O tU 1 u^^^ I- 

of the baeterio nbacre* we were mueb more eoneemeH 


i J 


supervision, but we have to be careful what that 




16 


1 (\ 

1 D 


means. 




17 


With prowinp the baeterio nbape as a sourep of ^■ 

TJAV^l bl V W lllg Ulw wCAWvWAAv/ LyllUCiW do U OwUAWw V/1 


17 


It was my laboratory. John 




i o 


cinfflp ctranHp/^ r^MA 

olUgiw oUdUUvii UlSri.. * 


1 c 
15 


McCafferty was working in my laboratory, but it was 


19 


O Did vou take the time at that time ? 


1 Q 
iy 


a collaboration with David Chiswell of Cambridge 


20 


to read the Smith article*? ^ 

^W A WUU UiW WAlllVll Ul VlwAw • 




Antibody Technology, a company we'd set up. 




21 


A T iliH reaH it ; 

AV X UlU IWdU it. * 


0 1 


So this was - this was a situation 




22 


Q Did you, by any chance, keep a copy j 


22 


in which we were undertaking this work jointly, but 


23 


of the article that you read? 


23 


I was responsible while he was in my laboratory for 


24 


A No. r 


24 


what he was doing. 




25 


Q What did you conclude as a result of 


25 


Q Did you yourself do any of the 
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1 experimental work with respect to this project? 

2 A I did not. Some years ago I was 

3 attacked by a lunatic and I lost the use of my 

4 right arm for experimental purposes. 

5 Q Did you directly supervise any of 

6 the experiments done in reference to this project? 

7 A Yes, I did. 

8 Q When was it in point of time that 

9 John McCafferty first started his work in your 

10 laboratory? 

11 A I believe he started the work in 

12 early January. I can't remember whether it was - 

13 it was basically after the Christmas holidays and 

14 when the lab came back, and I can't remember 

1 5 exactly when that was, but it was very early 

16 January. 

17 Q Of what year? 

18 A This must be 1990. 

19 Q In preparing for today's deposition 

20 did you examine any documents? 

21 A Yes. 

22 Q What documents did you look at, 

23 Dr Winter? 

24 A I looked at the patent. There was 

25 the US specification. I also looked at the 
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1 that question as lacking a proper foundation. 

2 MR SKILTON: I'll rephrase it. 

3 BY MR SKILTON: 

4 Q At any time have you prepared 

5 a chronology of events relating to matters 

6 concerning phage display of antibody work in your 

7 laboratory? 

8 A A chronology relating to the work 

9 within my laboratory? Or the work of the field as 

10 a whole? 

1 1 Q Well, either or both? 

12 A I don't recollect a chronology, but 

13 it's not impossible that I have written something 

14 at some point. But I think it's much more likely 

15 to be a chronology relating to, for example, in the 

16 preparation of a review for the field, more to do 

17 with the relationship of the repertoire technology 

18 and Richard Lemcr's group. 

19 Q Was this the technology that was 

20 involved in the interference, the Scripps 

21 interference proceedings? 

22 A Yes. 

23 Q Did you prepare a document, to your 

24 recollection? 

25 A I think I prepared a "document. 



Page 14 

1 testimony of Tony Pope, Ron Jackson and Kevin 

2 Johnson, and I think I probably also looked at the 

3 testimony of Andrew Griffiths. 

4 Q How about John McCafferty? 

5 A Ah yes, I looked at the testimony of 

6 John McCafferty. 

7 Q Did you look at any contemporaneous 

8 - by that I mean documents made during the period 

9 of the work of McCafferty in your lab concerning 

10 phage display of antibodies? 

11 A I wasn't given any of those to look 

12 at, and I didn't. I don't have any. 

13 Q Did you look at Dr McCafferty 's 

14 notebook concerning this work? 

15 A Sorry, you mean recently? 

16 Q Yes. 

17 A No. 

18 Q It is my recollection from the last 

19 deposition that, in the course of your work in 

20 various cases, you prepared a chronology. Is my 

21 recollection correct in that regard? 

22 A You'll have to explain this - 

23 MR VEZEAU: Vm going to - 

24 THE WITNESS: Sony. 

25 MR VEZEAU: I'm going to object to 



Page 16 

1 I prepared a document. Whether and it probably 

2 would be called a chronology, but it does not 

3 relate to the display on phage, to the best of my 

4 recollection. I believe this pre-dated the work on 

5 phage and was related to the work on antibody 

6 repertoires. 

7 I don't specifically recollect 

8 writing a chronology on phage display. 

9 Q Have you made any effort, prior to 

10 today, to reconstruct that chronology as it relates 

1 1 to work in your laboratory? 

12 MR VEZEAU: What chronology? 

13 MR SKILTON: The chronology relating 

14 to the work of phage display of antibodies in 

15 the Winter laboratory. 

15 THE WITNESS: Have I made an effort 

17 to reconstruct a chronology? Not really. 

18 I have remembered things. I have 

19 thought back over that period, but I have not done 

20 it in the form of a chronology. 

21 I've just thought about the events 

22 that happened and the reasons we did things, as, 

23 obviously, reading the testimony of the others, 

24 John McCafferty, and my own recollections, it, sort 

25 of, stimulates your brain cells and you start 
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1 

1 


thinking about, you know, what happened and when. 


1 


state a question and I did. Til withdraw the 


2 


But to refer to it as a chronology I don*t think 


2 


question. 


3 


would be correct. 


3 


A You re-stated the question. Okay. 


A 


RY MR <^KTT TON* 


4 


So on that re-stated question: When did we first 




Q How much time have you spent in 


5 


become interested? 




nrenarinff for today's deposition. as you have 


6 


I think we were musing with the idea 


7 
t 


earlier described*^ 


7 


when Andrew Griffiths was about to join the 


o 

O 


A T FiaH 3 mpptinp with the lawvers 


8 


laboratory. So we're talking about 1988. 


Q 


<:everal months* aeo and then I had a meeting — 


9 


Q What caused you to muse about the 


in 


iViat meeting wa<; about that meeting was several 


10 


idea? 


1 1 


hour*; And then I had a meeting last week with 


11 


A Well, when someone new comes to 


1 ^ 


1awver<; and that lasted several hours again. 


12 


a laboratory we obviously have to think about the 




n AtiH thnQf* Iflwvfrs inrlude Mr Vezeau*^ 


13 


kind of project we*re going to do, and what I try 


14 


A Yes. 


14 


to do is to think about interesting projects that 


i (J 


O Ms Choi'? 


15 


also have an opportunity of success, and we had 


16 


A Yes. 


16 


a discussion about the use of ~ about the use of 


17 


O Mr Cloueh'? 


17 


bacterio phage at that stage. I don't remember 


1 R 


A I'm snTTv'? 


18 


very much about it because it's a long time ago. 


19 


o Mr Cloueh'? 


19 


The reason that we started thinking 


20 


MR VEZEAU: Dr Clough. 


20 


about it was because we had already started the 


21 


THE WITNESS: Oh Clough. Right, 


21 


work on making antibody repertoires, and we 


22 


sorry, he*s called Clough, is he? Okay, right. 


22 


wondered whether it might indeed be possible to 


23 


Sorry, I thought he was - we would call him 


23 


express antibody fragments on the surface of 


24 


"Cluff if you spell his name like that. 


24 


phage. 


25 


BY MR SKILTON: 


25 


' Q Did you give Dr Gnffiths an 
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1 


Q And Attorney Walton? 


1 


assignment at that time in 1988? 


2 


A Vixi sorry? 


2 


A He did have an assignment. It was 


3 


Q Attorney Walton? 


3 


to humanise an antibody. 


4 


A Oh yes, yes. The person you 


4 


Q Did you ask him to start a project 


5 


obiected to ves 


5 


with reference to the expression of antibodies on 


6 


Q Any other persons? 


6 


bacterio phage at that time? 


7 


A There was somebody else but I've 


7 


A No. 


8 


forgotten his name. 


8 


Q Are you aware of any work of 


9 


Q A lawyer? 


9 


Dr Smith that you reviewed in 1988 after that first. 


10 


A I think he was. 


10 


review of the 1985 article? K ^ 


11 


O Had vou met him before*? 


11 


MR VEZEAU: Would you repeat that 


12 


A No. 


12 


question, please, Thelma? : 


13 


O At some noint in time vour lab then 


13 


COURT REPORTER: Certainly. j^.,. 


14 


set about the job of determining whether or not to 


14 


"Q. Are you aware of any work of 


15 


display antibodies on bacterio phage, is that 


15 


Dr Smith that you reviewed in 1988 after that fiT^| 


16 


correct? 


16 


review of the 1985 article?" 


17 


A Sorry, could you repeat that 


17 


THE WITNESS: I don't specifically 
remember reviewing any work of Dr Smith until 


18 


question? 


18 


19 


O Yes When was it in noint of time 


IQ 
i ✓ 


time of " until about late '89, but somehow I was , • [ 




lllul yKJiXl iuU^ialUiy llloL UW^uIlib llll^i&otwu ill 




A warp and 1 don't know whv I was aware of it, ofr^;v;. 


21 


exnressinp antibodies or antibodv fragments on 




the nossibilitv of expressing antibodies at the end (XI 


22 


bacterio phage? 


22 


terminus, or the possibility of expressing 

something at the end terminus of filamentous ^ 


23 


A That sounds like a different 


23 


24 


question. 


24 


bacterio phage rather than in the middle of the 


25 


Q It probably was. You asked me to 


25 


gene, and that actually gave me an extra level of 



Ppop 1 7 - Ppap 90 
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rage 23 


1 


confidence. ... 


1 


Did you learn anything from that }. 


2 


Now, I don t know why I was aware of ;. 


2 


paper that you used in your work in your \^ 


3 


that. I assume that I either read or my attention 


3 


laboratory ! 


4 


was drawn to the paper of Parmley and Smith. 


4 


A Did I use anything from that paper? 


5 


BY MR SKILTON: 


5 


Well, to tne extent tnai i was aware ox placing \ 


6 


Q A 1988 paper? 


6 


peptides at tne cnQ terminus oi gene iii, oeiore ; 


7 


A A 1988 paper, but I can't say when 


7 


Mcuaiierty came to ine laDoraiory, ana given inai 


8 


I read it. I can't even specifically remember , 


8 


McCafferty placed the antibody fragments at the end - 


9 


reading it at that time. 


9 


of gene ni, then I assume that, yes, that aspect 


10 


Q You have read it since? 


10 


of Smith's work was used. 


11 


A I have read it since. 


11 


MR SK.1L10N: 1 m going 10 piace m 


12 


Q In fact, when was the last time you 


12 


front of you a document, which we'll ask to be y 


13 


read that Parmley and Smith paper? 


13 


marked as exhibit 1 in this deposition. [ / 


14 


A The whole paper in detail? 


14 


(Exhibit 1 marked lor identiiicationj u , . 


15 


Q Yes. 


15 


BY MR SKILTON: 


16 


A Or you mea just bits of it.'' 


16 


Q ur Winter, tnis is a Qocument wnicn ' 


17 


Q Well, let s talk about the whole and 


17 


bears the Bates stamp numoers or CM040353 inrougn 


18 


then we 11 go to bits. First the whole. 


18 


CM040358, It's a lengthy document. My first 


19 


A I thmk I read the whole paper at 


19 


question is: Do you know who wrote it? f 


20 


the time that we filed our patent, in about 


20 


A I'd have to read it. 


21 


probably 90 or 91, and I read it carefully then. 


21 


Q Uan you reaa me iirsi paragrapn, ii 


22 


And, more recently, I read that 


22 


inai neips : i won x dc dbKing you uic buubiaiiLA? ui 




nanf*r nrnhnhlv a ff*w mnnlh*;' ap^o hiit e*;<sentiallv 


23 


the document, unless it's a document that you are 


24 


iii*;t Innkinp" at one* or two hit<i of it 


24 


personally familiar with. 


25 


O Had vfiii rpad it nrinr to the time of f 


25 


MR VEZEAU: Dr Winter, if you need 
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rage Zt- 


1 


the filing of your patent, if you recall, either in 


1 


to read any document during your deposition in i" 


2 


part or whole? 


2 


order to answer a question, you feel comfortable in 


3 


Tin • 1 c 1 * r» 

A Which filing? 


3 


doing so. 


4 


_ TTTII J* 1j1 • i 

Q Well, you mentioned the nineteen 


4 


THE WITNESS: (Witness reviewed the 


5 


A Well I m talking about the final 


5 


document) I'm going to have to read this doctiment 


6 


filing. I know I read it before the final filing. 


6 


before I comment on it. Do you want me to do it 


7 


so that would be '91, 1 guess. So it would have 


7 


now.' 


8 


been read before the final filing. I know I read 


8 


BY MR SKILTON: 


9 


it carefully before then. 


9 


Q I won't take the time at this 


10 


I don t remember reading it 


10 


deposition to do it, other than to ask you one 


11 


carefully before that penod, but I was aware of 


11 


simple question. Have you ever read this document 


12 


It. I was aware of the possibility of expressing 


12 


before? 


13 


peptides at the end terminus of gene in before 


13 


A Until I read it, I don t know. 


14 


that time. 


14 


MR SKILTON: Let me put a series of 


15 


Q Do you attribute that particular \ 


15 


documents in front of you. I don't wish to have ;: 


Jo 


aspect of your work to Dr Smith? ^ ' 


16 


them read, 1 want to nave inem marKeu lor 


17 


MR VEZEAU: Excuse me, I think that - 


17 


identification purposes and, if and to the extent 


18 


lacks a proper foundation. "The aspect of your 


18 


I ask you any substantive questions, I'll permit ; 


19 


1IITJ IjI 1i 1 f * - 

work , I don t know what you re referring to. 


19 


you the opportunity to read it. So let's mark . 


20 


BY MR SKILTON: 


20 


these documents in sequence. . ^. v;; 


21 


Q Do you under the question, 


21 


(After a pause) Let's go off the -v- : 


22 


Dr Winter? 




rf»^nrH and conform the exhibits. \Z^h 


23 


A Not really. Pd like you to repeat 


23 


VIDEOGRAPHER: We're going off the p|l 


24 


it or in a different form. 


24 


record. The time is 8(sic).39. 


25 


Q Yes, I'll try it another way. 


25 


(A short recess at 9.39 am) 
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1 
1 


^IvCoUillCU al y.HJ cililj 


1 


Exhibit 3 is in front of you. It 


J. 


^i2xniDxio z, J dnu h 


2 


nnmorl<; to be draft 3 fDJC IS/S/QCi and bears the 


3 


rnoTKeQ lor iQeniiiicauoii^ 




Ratp« ctamn nnmber^ PM040'^fiT throncrh CM040Tfi8 Do 


A 

n 


vmPnnR APMPR* Wf*Vf* harV on 
V iL/cwvjiv/vrriiiiv. wl- it/ uaL/A. uii 


4 


vou recognise the initials DJC*^ 


c 
J 


iTip* Tprrirrl Thf* timf* nn thf* viHfO monitor i<; 


5 


A Yes I do 


0 


0.*tJ. 


6 


Q Whose initials are these? 


n 

f 


RV MR QT^TT TOM* 


7 


A David Chiswell. 


o 
0 


d Or Wintpr T havp nl ari*H in front of 

L/l VVlllLt/lj i liav^ L/1C1V./W\J 111 llVJllk V/1 


g 


Q Without comparing it, does this also 


n 

y 


you dQQlliOnai UUCUIIIvIllo, WlilUll VvClC ^UllLalllt'U aiJU 


Q 

y 


annear to he a draft of what ultimatelv became the 


1 A 


laKCn ilUIIl a UlUUUdiUii UwbLllU&U waill^i L/li Ulio 


iv 


MrPaffertv naner*^ 


t 1 
1 1 


T*<ao/M*/i anH T xirill CT\A/*iTi/^nl i\/ Hi^M/ iHpntiTA/ TOT 
ICL^UIU, allU I WHl opCCllICaiiy ilUW iUClllliy l*Jl 


1 1 
1 i 


A Tt doe^ but there's actuallv 




tVip rprrirH PYhiKit 9 whir*!! on itc far*/* QtatPQ 




What sumrises me about this is that 




HraffQ 7 rr;wiS/S/Qn^ anH hf*ar<: thp Rate*; <;tamn 


1 J 


the dates are both the same* there's GW 15/8/90 




mimVipr of PMridn^^O throiioTi '^^9 


14 


and Dir 15/8/90 I haven't comnared the two. and 


1 S 


Popii^incr on tinat Hof*iimf*nt tVii^ 


15 
1 J 


T Icnow we were working hard to cet this naner 


1 u 


i<; a Honimpnt von rpooPTii<;p*? 


16 


written, but I'm surprised that, if there 


17 


A I mean all I can do at the moment 


17 


significant changes between them, that this was 


1 o 


1Q to looV at thp titlp of it thp faot that thprp 

iO t.\J l\J\jr^ ul LllLr llLJtf \J1 ity 11 JW J (1^1 LI Kill llXWiL/ 


1 o 


done in a dav 


1Q 
i J 


arp <;pvpral nampQ on it Tt looV^ a^ thonph it 


19 
1 ✓ 


Q You said you know "we were working 




a Hraft of tlip M^rr^affprtv oanpr Hiit T woiilH havp 




hard to pet the naner written*"^ 




+rt TPfi/1 it r"irPTiill\/ +o r*p ciit*p tria+ 
lU iCaU 11 CLliClUiiy tU oUiC UI lllal. 


9 1 
Zi 


A Ye*; 

/\ 1 Co. 


22 


Q Do the initials on the top represent 


22 


Q What did you mean by that comment? 


23 


your initials, to your understanding? 


23 


A That we were working hard in the 


24 


A GW,yes. You mean GW 15/8/90? 


24 


sense that we were — that we started from a draft. 


25 


Q Yes. 


25 


I can't remember who wrote the first draft. 
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1 


A Yes. 


1 


I suspect it was not me, but I'd have to read the 


2 


O F)op<; that hpln von in anv wav to 

X-/\r^O lilut ll^iU yVJU ili oiiV WoY l\J 


9 


donimpnt rarefnllv 

UV^t^tUilWilt ^CU VI tlllj^ • 




idpntifv wVio nrpnarpH thi^ Hopnmpnt7 

lU^iitiiy WiiVJ L/i\^L/CliVLi iiiio U.L'L'U.iii&iil . 


J 


We had a lot of discu<;sion about 

t T V iiau £1 lut \ji uio wtiooi viJ t*Kj\^\*^ 




J\ 11 WUUlU oUg^t.^ol 1 pjCpalCti 11. 


A 
H 


\x/Viat cVirMilH ars in tVip nanpr the ionmal it should 

Wllal oilUUiU 111 lliv L/ciUt/i, iiiv JVJUI liai ii oii\./uivi 


5 


Rnt T <;hoiilH alQo noint out tViat 


J 


fTo to and we were in the nrocess of describing the 


5 


if von haH ^nnnlv taVpn thoQP initialc off onp 
11 yyju- iiuu oiiiiLfiv lu-i^wii liiUov iiiiiidio KJii v^iiv 


u 


worV and rraftinp it to the ioumal where we wanted 

WWl^ CliiU Ai Llil^ it tVJ tllw iWAlllAl Y\ H\^A\i/ WW rw^*.A\,^\A. 


7 


nornmpnt and QtnrV thpm on ton of anotlipr Hopiimpnt 

UULrtlillWiiL uiiU oLLi^It UiWiii \Jli l\JU \Jl diiUliiWi UUdiiii&iitj 


7 


to cpnd it 

IXJ D&liU it. 


8 


I wouldn't artiiallv Vnow for <;nrp pvaotlv whpthpr 

X rvv^u-iuii I uv^Luciiijr jviixjw iwi oLU^ wAdWiiY wiiVctiiSwi 


Q 
O 


Fach ioumal has a different stvle. 


Q 


tnat f*rirrf*rt\\f TPnrpcpnfp/^ tVip Arof^i r\f tVt** T*ar*pr* 
Ulal CUllCLliy ICpiCoCIUCU UlC UidlL Ul Ulu pap&I, 


o 

y 


T tViirtV in tVip pnrl \X7P HpoiHpH tbat wp woiild have 

1 Uimiv 111 UlC CIIU WC UwC^iUwU UlAt Wt* vvvj uiu. iiAvw 


10 


all T fonld <:av iq it annparc to Kp a Hraft nf tV»p 


10 
IU 


a an fnr T\Iafiirp and qo wp had to nut it in that 

A L\J1 INAlUiW, AilLl oW WW llAU ^t*t It All Li***fc 


11 


naner but I can't guarantee that until T rpad it 


1 1 

i i 


stvle And in fact it's auite difficult to cet 


12 


and even then I mav not he ahlp to Tt*<; a vprv 


19 

1 X 


all the information into a Nature letter, which was 

UlJ, LlJw 1111 V/A lllAlAwll lllLV/ ** i ^»*VL*AW AWWW, T»*»*'*i»». — .w 


13 


lonff time apo 

'V/llC^ WAllW viC.^. 


I J 


what was intended and so I think we had tO work 

>^iiAt InrAo 111 tWiiUwvl, AllU OW X Uillliv Ww iiuva fc-v/ ttv***. 


14 


O Do von ha VP anv VnowlpHcrp aQ to 

v< j\j\x iiciv^ any A.iiVJWivU^w do tv 


1 4 


miite hard on trimminp it at the verv be^inninc and 

U til tv/ 1 If* 1 \t v/li LI XllXimil^ *L »* t U T VX T 


15 


"whprp thpQP nartiPiilar Hopiimpnfc r»r«if T'm 


1 C 
IJ 


Hp/*iHtn(T \i/Viaf vi/p were coinp' to leave out 

UCClUlIi^ WIIaI WC WCIC ^V/iii^ iw XV AW v/ui. 


16 


referring to 1 and 2* exhibits 1 and 2 — that von 


J 0 


n Was there anv time ureencv 

TV AO IIIV./XW' Alljf lllllw ill^wtiwjr 


17 


have miirVlv IooVpH at anH Viavp -nnt rpaH wViprp 


1 n 
J / 


/*r\nr»pmintT tVip cnHmi^sion of this naocr*^ 
conccming uic jsuuiiiiooiuii wx tmo pApux , 


18 


thev came from*? 


1 fi 
lo 


A T think as a scientist there is 

/\ X Ulili^y AO A OV/XwlltlOV, L11W4W AO 


19 


A T don't Vnow 


19 


■if ify^iiN/^ fTrtt an pYpitina result then VOU want to 

11 you VC KOX aH CAUHIII^ IvoUll, uivii ywu WAUL Lv/ 


20 


O TjO voii IrTirtM/ \i7riptri*»r /m" T^rtt tV»/»p<* 

V i-'vj yuu Kuuw vvu^^iiicr or noi uieoC 


20 


rrA4 1+ i*\ /'Qc/* cr^mp/^np ar'PiHpntallv vou 

geX ll GUI m Caow oOlllCUIlC ACC/lUCiitAiiy Jr^-'U 


21 


nOClimentQ werP QPnt to r^AT'c laMn/pro nt Q-nxf titvi**') 

u\yruLuiiwiiio wwic owiiL lu 1 o lawycioj al aiiy lime. 


21 


ir.r*/N\iF r»/»rViar\o cr\mpr*np pIcp iq wofkin? On somethinff 

Know, perilapo oOlIlvOIIC CIow lo wwnviii^ wii ov^iiiwLiAAii^ 


22 


A I have no idea. 


22 


similar. You don't know. So, for that reason, we 


23 


Q Let's finish the identification of 


23 


decided to move. 


24 


these documents then for the record and we'll move 


24 


We also wanted to get publicity for 


25 


on. 


25 


the company, Cambridge Antibody, which we'd just 
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set up. It was a fledgling company and we thought 
this would be a great paper for that purpose. 

Q Was there any consideration given by 
you personally, in terms of the timing of this 
publication, to get it published prior to any 
specific laboratory publishing its work? 
A The main consideration we had was 

8 that we were in scientific competition well, 

9 it's the main problem 1 had, was I was in 
scientific competition with Richard Lemer's lab, 
and I had no idea whether he might be doing 
something similar. That was a consideration. 

A second consideration was that we 
14 thought we had a reasonable prospect of getting it 
out that year; in other words, within the year 
1 990. If we delayed much longer we could find it 
17 coming out in '91, and, in terms of establishing 
a scientific priority, it was therefore very 
important to get this paper out in 1990. 

So I think there were those 
considerations. And I think the immediate pressure 
on us at that point was more to do with getting it 
out within the time year 1990. 

Q What do you mean by "scientific 
25 priority", Dr Winter? 
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1 in fact, have - I don't think at that point I had 

2 any discussions with the patent attorneys. 

3 The priority, really, was that David 

4 Chiswell was concerned with the commercial issues 

5 of drafting a patent and I was concerned with the 

6 science. 

7 Q Did you have any responsibility with 

8 respect to that first disclosure to the patent 

9 lawyer that you were aware had been made? 

10 A I'm sorry? 

1 1 Q Did you do anything with reference 

12 to that disclosure? Write a document? Be 

13 interviewed? 

14 A Sorry, which disclosure? 

15 Q The disclosure to the patent lawyer 

16 that preceded this draft? 

17 A It wasn't disclosed. I mean, it 

18 wasn't disclosed. It was secret. 

19 Q Yes, but I'm now talking about the 

20 inventive disclosure. 

21 A Did I have discussions with the 

22 patent lawyer? 

23 Q Yes. 

24 A I don't think I did.^ 

25 Q Did you ever have discussions with 
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1 A Well, we thought that, having 

2 established that you could display antibodies on 

3 phage and select them, we believed that this would 

4 be the solution to selecting binding specificities 

5 from repertoires of immunised and perhaps even 

6 unimmunised V-genes, and so we wanted to show that 

7 we had done this first. 

8 Q Was the issue of patent protection 

9 a consideration with reference to publishing this 

10 paper at this time? 

11 A I don't think there was a specific 

12 issue of patent protection because, if anything, 

13 disclosing work makes it more difficult 

14 patent-wise. 

15 Q Do you recall when it was in point 

16 of time that you first disclosed your work to your 

17 patent lawyer? 

18 A I don ' t remember. 

19 What happened was that David 

20 Chiswell and - well, particularly David Chiswell 

21 was dealing with the patent lawyer. He, I 

22 understood, had talked to the patent lawyer 

23 certainly before this date in August, and we had 

24 filed, to the best of my recollection, at least one 

25 priority document before this date. But I didn't. 
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1 a patent lawyer with reference to prosecution of 

2 the application that ultimately in the United 

3 States became the 108 patent? 

4 A The 108 patent, as far as 

5 I recollect, was filed a year later, in July 1991. 

6 Is that the one you're referring to? 

7 Q I believe that the filing you're now 

8 referring to is in the European patent office, but 

9 let's use that date, if we can. 

10 A Sorry, the July nineteen? 

11 Q July 1991. 

12 A July 1991. Yes, I was involved by 

13 that stage very much in formulating - well, having 

14 discussions with patent lawyers and helping, along 

15 with David Chiswell, to formulate the claims, also 

16 in conjunction with the patent lawyers. 

17 Q Who were your patent lawyers at that 

18 time, July of '91 and prior? 

19 A The patent lawyers were Mewbum 

20 Ellis. 

21 Q Was there a person in particular 

22 that you dealt with at Mewbum Ellis? 

23 - - A „The person I think we mainly dealt 

24 with, or certainly the most intensive discussions 

25 I recollect, was a partner of the firm called Ian 
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1 Armitage, 

2 Q Would you spell that name, please? 

3 A Armitage, A-r-m-i-t-a-g-e. 

4 Q First name? 

5 A Ian. 

6 Q During this period were you dealing 

7 with a lawyer by the name of Sean Walton? 

8 A We might have been, but actually 

9 I don't remember him then, but he could well have 

10 been around. As I say, the main personal we were 

1 1 dealing with was Ian Armitage. I came to know 

12 Sean Walton later. 

13 Q Can you be more specific? 

14 A Not really, no. 

15 Q Did you, at that time, draft any 

16 documents for Mr Armitage? That time now is July 

17 of '91 and prior. 

18 A July '91 is the period I particular 

19 remember. That isn't to say that I might not have 

20 been involved in drafting documents before that, 

21 but I simply don't remember it now. 

01 Rut T Hn rprnllprt in Tiilv *Q1 

23 having extensive meetings at Mewbum Ellis's 

24 offices and working on the draft on a computer 

25 screen, but I don't remember at that stage having 
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1 I take it around that date, and 

2 prior to the date of the actual filing, there were 

3 meetings involving the drafting of the patent 

4 application? 

5 A There may well have been meetings. 

6 I don't remember any of those meetings with 

7 Cambridge Antibody. 

8 I do remember going to people within 

9 my own laboratory and talking to them and trying to 

10 make sure that we got the data down for taking it 

1 1 across to the patent attorneys. 

12 Q You earlier stated that one of the 

13 things you were particularly concerned with were 

14 the examples in the patent, is that correct? 

15 A I was concerned with some of the 

16 examples. There were others which, in fact, I 

17 didn't have much to do with, which were work being 

18 undertaken in Cambridge Antibody Technology. 

19 Q Are you able here to reconstruct 

20 what examples you personally worked with in 

21 reference to this application? 

22 A I'd have to see a copy of the filing 

23 and actually go through it carefully, but I can 

24 remember some of them. 

25 Q Would you, please? 
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1 a copy of that draft myself. 

2 It was a very large document. There 

3 was a lot of bits of - there were a lot of 

4 examples going into it. In fact, my main 

5 responsibility, again, was on the science to make 

6 sure that we were pushing ahead at the work, 

7 because we were in the process of making antibody 

8 repertoires and selecting them and we wanted to try 

9 and get all these examples in the patent. So I was 

10 largely responsible, I think along with Ron 

1 1 Jackson, for getting the work written up in the 

12 form of an example that we could put into the 

13 patent. 

14 Q Jackson worked on it with you? 

15 A I believe so. 

1 6 Q Who else from either the MRC or 

17 Cambridge Antibody worked with Mewbum Ellis at 

18 this time? 

19 A It's possible John McCafferty may 

20 also have been there, but I particularly remember 

21 David Chiswell, myself, and I'm fairly sure Ron, 

22 I think John may have come to some of the meetings 

23 but I don't think he came to all of them. 

24 Q Let's use that date of July of 1 99 1 

25 and see how specific we can be. 
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1 A But I can't remember... Well, 

2 obviously there was the first example; in other 

3 words, the display of the anti-lysozyme, the VH and 

4 ScFv on the surface of phage. 

5 Q This was the McCafferty work? 

6 A The McCafferty work, correct. 

7 Q And this was the initial work? 

8 A That was the initial work. 

9 Q And this was what had led to the 

10 filing of the first disclosure? 

1 1 A Correct. 

12 And there was the other example that 

13 I took responsibility for, was the Clackson work on 

14 selecting anti-phenyloxazolone phage antibodies 

15 from an immunised animal. 

16 And the third one I remember having 

17 involvement with was the work on naive libraries of 

18 antibodies, which had been work by Jim Marks and 

19 Hennie Hoogenboom and Andrew Griffiths. 

20 But there may have been a number of 

21 other things in there. I'd really have to go 

22 through each example and describe my involvement. 

23 Q Tm going to, if I may, complete the 

24 record on identification of the documents that have 

25 been in front of you and not yet identified. 
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1 Exhibit 4, do you have that in front 

2 of you? 

3 A Mmmm. 

4 Q That appears to be, on its face, a 

5 document styled "phage antibodies", etcetera, with 

6 authors, including yourself, listed, and bears the 

7 Bates stamp number of CM040369 through CM040378. 

8 This appears to be a draft of the paper, does it 

9 not, Dr Winter? 

10 A It does appear to be. 

1 1 (Exhibit 5 marked for identification) 

12 Q In front of you is exhibit 5, which 

13 is a document that bears the Bates stamp number 

14 CM04a379 through CM040385. Again, this appears to 

15 be a draft of the paper, does it not? 

16 A Yes. 

17 (Exhibit 6 marked for identification) 

18 Q And then I place in front of you 

19 a document which is separately marked whether it 

20 should be or not I think the record will ultimately 

21 have to be clarified ~ is exhibit 6, which bears 

22 the Bates stamp nimibers CM040386 through CM040392. 

23 Do you recognise this set, if you 

24 will, of documents just by looking at them quickly? 

25 A It looks like a series of pages 
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1 way we decided to do this was to write the patent 

2 with the examples that we felt were necessary to 

3 support the patent, and then we looked at the role 

4 of ~ we took a look at each claim in the patent 

5 and asked who were the people who'd been involved 

6 in each of those claims. And that was a process 

7 which involved myself, David Chiswell and the 

8 patent lawyer. 

9 Q The patent, of course, is written 

10 with a number of people listed? 

11 A Yes. 

12 Q And the patent does not separate out 

13 the individual contributions of any of those 

14 persons? 

15 A That's true, but that's fairly 

16 normal in the case of a patent. 

17 Q My question is: Is there any way, 

18 that you're aware of today, to reconstruct the 

19 individual contributions of each of the named 

20 inventors? 

21 A I think the process would have to 

22 involve, essentially, myself and David Chiswell 

23 going through the document. 

24 Q Have you ever been asked to do that? 

25 A No. But I have to siy that, of 
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1 taken from the work at random. 

2 Q All right. Let me go back, if 

3 I may, to your participation in the drafting of 

4 examples for the patent. 

5 Did you keep a file with reference 

6 to the work that you did in assisting your patent 

7 lawyer? 

8 A No. 

9 Q Is there any way, that you're aware 

10 of today, to reconstruct your contribution with 

1 1 reference to any of the drafting of this patent? 

12 A I think the only way to do it would 

13 be for me to look at the patent and just tell you, 

14 to the extent that I can remember. 

15 Q At any time did you make an effort 

16 to identify separately who invented what with 

17 reference to this patent? 

18 A We had a discussion with our lawyers 

19 at that stage as to who the inventors were. And 

20 the way this worked was that quite a few people in 

21 the laboratory had been involved in the work and it 

22 wasn't " because I'm not a lawyer, we had to take 

23 advice on, of those people, who were inventors and 

24 who were not. 

25 So that what we did was we - the 
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1 course, that, along with other evidence, even 

2 files, is just an attempt to get at an event which 

3 happened a long time ago. 

4 Q Well, it was easier to do it a long 

5 time ago than it is today, I assume. Would you 

6 agree with that? 

7 A Well, I don't know. I mean, I think 

8 I'd just have to look at it. I mean, I think that 

9 the decisions we certainly felt then were quite 

10 defensible. 

1 1 Q Did you, if you recall, ever - and 

12 by now I've, sort of, asked this in stages. At the 

1 3 time of July of 1 99 1 , did you prepare a document 

14 which separated out the individual contributions of 

15 each of the named inventors? 

16 A I do not remember preparing a 

17 doc\uTient of that sort. 

18 Q Have you ever seen a document which 

19 did that? 

20 A I don't think so. 

21 Q Have you ever participated in the 

22 preparation of any presentation as it relates to 

23 who invented what in what became the 108 patent.' 

24 A I have no recollection of 

25 a presentation. 



GREGORY WINTER Condcnsclt"^ Monday, April 29, 2002 



Page 41 

1 Q And " 

2 A I should add, though, that one of 

3 the things that I had to do was to explain to 

4 various people in the laboratory why some people 

5 were inventors and why some people were not. So, 

6 although I didn't write a document on it, it was 

7 pretty clear in my mind and I was able to explain 

8 to them. 

9 Q If you were asked to do so today by 

10 looking at the patent, would you be able to do so? 

11 A I believe I could get - I could 

12 identify several of them. I'm not sure I can, at 

13 the moment, say that I could do all of them, but 

14 there's a chance I might be able to. 

15 But I have to point out that the 

16 process was a joint process, so I can just remember 

17 my own involvement in it, to some extent, and it 

18 would be helpful to talk to Ian Armitage and David 

19 Chiswell in order to reconstruct, you know, what 

20 hopefully would be the truth. 

21 Q So the process you would envision to 

22 answer uiax Qucaiiuii wuuiu lui y\j<^ iw«vi 

23 patent, to engage in a discussion with Chiswell and 

24 Armitage, and try to reconstruct who invented what? 

25 A 1 think that would be the way 
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1 A S-c-o-t-g-e-n. And Scotgen was - 

2 it was a small biotech company, that later died. 

3 Some time in the early nineties had died. But I'd 

4 been very impressed by the work done by Mewbum 

5 Ellis, in particular Ian Armitage, in discussing 

6 humanising antibodies. 

7 Scotgen was involved in making a 

8 business out of an earlier technology I'd invented, 

9 which was a process of humanising antibodies, and 

10 Ian Armitage was the agent they'd used and was 

1 1 extremely impressive and, therefore, I suggested 

12 that Cambridge Antibody should use him, and they 

13 did. 

14 Q Are you aware of whether or not 

15 Mr Armitage made any notes with reference to this 

16 issue of who invented what? 

17 A 1 have no idea. 

18 MR SKILTON: Mark this, please. 

19 (Exhibit 7 marked for identification) 

20 BY MR SKILTON: 

21 Q Dr Winter, I have placed in front of 

22 you a document which purports to be a press notice 

23 of MRC and bears the Bates stamp number of CM040126 

24 through CM040128. Do you remember ever seeing this 

25 document before? 
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1 I would - that's one way you could get at it, yes. 

2 Q And is it correct to say that, up 

3 until this very point in time, you were never asked 

4 to do anything like that by anybody on CAT'S 

5 behalf? 

6 A I have not been asked to do anything 

7 like that, no. 

8 Q Do you know whether attorney 

9 Armitage is still with Mewbum Ellis? 

10 A I do not, no. 

11 Q When was the last time you talked 

12 with him? 

13 A I think it was some time in the 

14 early nineties. It was in Japan. 

15 Q What was the occasion, if you 

16 recall? 

17 A There was a conference in Japan and 

18 he was in the audience. 

19 The reason that Cambridge Antibody 

20 had chosen Mewbum Ellis was because I had 

21 previously been an advisor to a company called 

22 Scotgen. 

23 Q Could you repeat that, please? 

24 A Scotgen. 

25 Q S-C-O-t? 
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1 A I probably saw it at the time, 

2 I don't specifically remember this document. It 

3 appears to be a press release from the MRC. 

4 Q Would you take your time here and 

5 read it and then I want to put some questions to 

6 you? 

7 A (Witness reviewed the documents) 

8 Yes, I've read it. 

9 Q This appears to be a document that 

10 issued on or about December 5, 1990. Do you read 

1 1 it that way, looking at the last page? 

12 A Yes, it appears to be, yes. 

13 Q And it was a written in anticipation 

14 of a paper to be published on December 6? 

15 A I don ' t know the publication date of 

16 the McCafferty paper but, if it is the 6th, you 

17 know, that w^ould... 

1 8 This does relate to that paper, but 

19 exactly the precise dates of publication of this 

20 and the paper I couldn't be sure of. 

21 Q This document refers to a challenge 

22 - the first page, if you will - from 

23 DrMilstein. What, if any, relationship did this 

24' challenge from Dr Milstein have to the McCafferty 
25 project that ultimately resulted in the paper? 
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1 A Well, it says here that the 

2 challenge, according to this press release, is, 

3 Could we devise a method of making artificial human 

4 antibodies entirely outside the body without the 

5 use of human or animal immunisation? And it 

6 represents the McCafferty paper as being a step 

7 towards that goal. 

8 Q Is that a fair statement of, in 

9 fact, why it was in point of fact that the MRC 

10 laboratory first commenced to do the phage display 

1 1 of antibodies? 

12 MRVEZEAU: Thelma, why don*t you 

13 read that one back, please? 

14 COURT REPORTER: Certainly. 

15 "Q. Is that a fair statement of, in 

16 fact, why it was in point of fact that the MRC 

17 laboratory first commenced to do the phage display 

18 of antibodies?". 

19 THE WITNESS: You talk as though the 

20 MRC laboratory is something distinct from my own 

21 group. What do you mean? 

22 BYMRSKILTON: 

23 Q Maybe I have misstated a 

24 distinction. 

25 A Right. So that what I think you... 
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1 that was out there, so that he'd put that work in. 

2 But Milstein was well aware of what 

3 I was doing at the time he was the head of the 

4 division, and I used to talk to him and keep him 

5 fully up-to-date. He was very excited by the work. 

6 Q What was the motivation, the 

7 particular motivation for the McCafferty? 

8 A The motivation for the McCafferty 

9 work was to find some way of dealing with the very 

10 rare phages with binding activities that emerged as 

1 1 a result of making combinatorial repertoires. 

12 Q I want to refer to the bottom 

1 3 paragraph on CM040127, which purports to be a quote 

14 of you. Are you following me? 

15 A Yes. 

16 Q I'll read the reference point of the 

17 question. "'This work is promising' says Dr Winter 

18 'but further steps are needed.'" 

19 "This work" is referring to what, 

20 as you read this document? 

21 A It's referring to the use of 

22 McCafferty. In other words, the display and 

23 selection of folded antibodies on the surface of 

24 phage. 

25 Q What are the "further steps" that ^^^^^^ 
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1 The MRC laboratory, apart from 

2 myself, was not involved in undertaking the work on 

3 antibody repertoires. It was only my group. 

4 So if I rephrase that question as: 

5 "Is this a fair summary of why we had done our 

6 work?", I have to think carefully. I mean, 

7 obviously... 

8 Are you saying, "Is it a fair" -- 

9 are you saying that we did our work in response to 

10 Milstein' s challenge? Or are you saying that we 

1 1 did our work as basically a step in the way of 

12 making antibodies without immunisation? 

13 Q What, if any, relationship did 

14 Milstein' s challenge have to the commencement of 

15 the work that McCafferty did on phage display? 

16 A Milstein *s challenge was not 

17 directly - was not the motivation behind the work 

18 on McCafferty. But Mil - 

19 Q What was - I'm sorry. 

20 A But Milstein -- the problem we were 

21 dealing with is that there were things out there in 

22 the public domain and Milstein had actually put in 

23 his Croonian Lecture of the Law Society towards the 

24 end of his paper the idea that one might be able to 

25 make antibodies by some synthetic process. And 
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1 you're referring to in this quote? 

2 A Well, it says here, "For example, it 

3 will be necessary to make diverse libraries of 

4 phage antibodies, and to find ways of mutating and 

5 then selecting for those that have improved binding 

6 activities." 

7 Q Was your laboratory at that time 

8 working on making of diverse libraries? 

9 A I'll just have to think about the 

10 dates here. 

1 1 (After a pause) We had already 

12 described the previous year making of repertoires 

13 of antibody heavy chain genes from immunised 

14 animals and expressing those in bacteria, and we 

15 continued to undertake work in that general 

16 direction; in particular, trying to make 

17 combinatorial repertoires by - let's say, random 

18 combinatorial repertoires by taking a diverse set 

19 of heavy chain genes and a diverse set of light 

20 chain genes and be able to stitch these together in 

21 an entirely random manner. And so we used a PCR 

22 strategy, and that was work that Tim Clackson was 

23 working on. 

24 Now, I can't remember where that 

25 work was at the time that this press release was 
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1 issued, but it had certainly been started. 

2 Q Dr Winter, I'm placing in front of 

3 you what, on its face, appears to be an article 

4 which appeared in Nature and was earlier marked in 

5 these proceedings as McCafferty exhibit 11. (Same 

6 handed) Do you recognise this article? 

7 A (Witness reviewed the document) 

8 This appears to be a copy either of the article 

9 that emerged or, conceivably, a proof copy. No, it 

10 must be the article because it's on 6th December 

1 1 and the publication date is given. 

12 Q And this is the article, would you 

13 agree, that's referred to in the press release? 

14 A Yes. It is, yes. 

15 Q Now, your work, earlier work on 

16 libraries had also been published, had it not? 

17 A Yes, it had. 

18 Q And, as you sit here today, what 

19 you're saying is that you can't put a direct time 

20 line on the status of additional work with respect 

21 to libraries, is that correct? 

A AVI mis pomi, you know, at tnis 

23 particular moment in time I can't recollect exactly 

24 where our library work was at that point, but we 

25 were certainly working on it actively. 
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1 The issue this was particularly 

2 addressing was the issue of - if we look at, sort 

3 of, the challenge issued by Milstein in the form of 

4 this press release on the first page, the 

5 particular point was, "Can we make artificial human 

6 antibodies entirely outside the body without the 

7 use of human or animal immunisation?" 

8 Now, the work that McCafferty 

9 describes is the display of a mouse antibody on the 

10 surface of phage and the selection of that. And 

1 1 obviously a variety of further steps would be 

12 required. For example, just making human 

13 antibodies; getting suitable PGR primers to amplify 

14 out the human V-genes, and to make sure that the 

15 way we did that didn't give us any undue biases. 

16 Q And this was work that remained to 

17 be done? 

18 A Well, this was work that either 

19 rernained to be done or we were in the process of 

20 doing. 

21 Remember the article had been 

10 ciiVvmit+pH in Anoii^it flnfl ^ct a niimher of thinss 

23 would have happened between August and December 

24 when it came out. So, although I don't think we 

25 created diverse libraries by August, we may well 
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1 Q And the "for example" sentence, it 

2 refers in part, does it, to the ongoing work? 

3 A I'm sorry? 

4 Q Of your laboratory, as it relates to 

5 libraries? 

6 A I'm sorry, which sentence are you 

7 talking about? 

8 Q r m going back to the bottom 

9 paragraph, please, of the second page, the "for 

10 example" sentence. Does it refer, in part, to the 

1 1 ongoing work of your - 

12 A Oh, so you're going back to the 

13 pressrelease? 

14 Q Yes, Tm sorry. 

15 A Okay, sorry. At the bottom 

16 paragraph. 

17 Q Yes. 

18 A Oh yes, "for example", yes. 

19 Absolutely, yes, it does. We were in the process 

20 of looking at this. 

21 Q As well as having published and 

22 already looked at some of the issues as it relates 

23 to libraries? 

24 A We had made some libraries but we 

25 felt that the... 


Page 52 

1 have done by December, 

2 Q What was the contribution, inventive 

3 contribution, made by David Chiswell to the 

4 application which ultimately became the 108 patent? 

5 A To the best of my recollection, we 

6 regard, and certainly I regarded, that the 

7 invention was the demonstration of functional 

8 folded antibody on the surface of page, and that 

9 therefore the inventive contribution of David 

10 Chiswell came from his contribution to the joint 

1 1 effort that we had with McCafferty, myself, Andrew 

12 Griffiths. He was involved in making various 

13 practical suggestions and had certainly been very 

14 keen on the idea. 

15 Q Who was it that first thought of the 

16 idea of displaying functional folded antibodies on 

17 the surface of phage, if you know? 

18 A Who first thought of the idea? 

19 Well, I can't answer that definitely. All I can 

20 say is that the idea had been discussed by myself 

21 and Andrew Griffiths, probably some time in 1988 

22 when he came to the laboratory. 

23 We had revisited the idea some time 

24 in - with actually much more urgency in the 

25 summer; 1 think probably about May or so, perhaps 
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1 April/May of 1989. So all I knew is when we had 

2 discussed it. There may well be other people who 

3 may have had the idea. 

4 Q This was before any association or 

5 affiliation with David Chiswell, am I right? 

6 A Correct. 

7 Q What was the urgency that you 

8 alluded to in the summer or May of 1989? 

9 A The summer of '89? 

10 Q My notes say ~ they may be 

11 incorrect — that you answered the question on when 

12 it was that the idea was addressed with more 

13 urgency - 

14 A Oh sorry, yes. We started - as 

15 I say, it was probably more like April or May. We 

1 6 were concerned. . . 

17 What had happened is that, at 

18 that point, we had expressed antibody VH 

19 repertoires as secreted frajgments from bacteria, 

20 and Andrew Griffiths had determined the sequence of 

21 many of the V-genes, and we saw there was a huge 

22 range of them. In other words, the sequences 

23 appeared to be, from the sample of fifty that we 

24 took, my recollection is that there were only a few 

25 that were the same, if any. I can't remember now 
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1 we were considering was the idea of identifying 

2 heavy chains with binding activity by the methods 

3 where we'd by, essentially, ELISA-based 

4 techniques, and then trying to find a light chain 

5 that could be paired with those that would give one 

6 binding activity, even though it wasn't the 

7 original light chain. But it was clear that that 

8 frequency was going to be rather low. 

9 It was also clear that other 

10 strategies which we had, where one might just throw 

1 1 the heavy and lights together at random, the 

12 frequencies there would also be extremely low, and 

13 we felt that the use of screening methods was 

14 really not the way to go. 

15 And so, at that point, we wondered 

16 about methods of selection. And I had a discussion 

17 with Andrew Griffiths on perhaps the best way that 

18 we could use to select antibody fragments. Oneway 

19 would have been to express them on eukaryotic 

20 cells, and I think that that approach was inspired 

21 by some work by Brian Seed. 

22 Another way was to try to express 

23 them on bacteria. And work by a French group had 

24 shown that peptides could b? expressed on the 

25 surface of lamB, which is an E. coli protein, and 
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1 exactly what it was. But we therefore felt that 

2 the PGR method that we'd taken was clearly 

3 generating many diverse genes. 

4 And, at that point, we had 

5 undertaken ~ we were undertaking work with the 

6 D1.3 VH single domain. Now, this is from an 

7 antibody which binds to lysozyme, and Sally Ward 

8 had shown that the VH D1.3, when this bound to 

9 that the VH Dl,3 bound to lysozyme with quite good 

10 binding activity; in fact, almost as good as the 

11 — I think it was the Fv fragment that she was 

12 using at that point. But when we combined that 

13 with other light chains, we found that we couldn't 

14 demonstrate binding. It's as though the addition 

15 of a light chain, that wasn't the actual original 

16 light chain, turned off the binding of the heavy 

17 chain. 

18 Sol felt that there must be light 

19 chains in there that would mimic in some way the 

20 original light chain of D 1 .3 antibody and would 

21 give us binding, and I was interested in that 

22 because we wanted to be able to move from single 

23 domains to expressing complete antibody fragments 

24 with the associated chains. 

25 So the strategy at that point that 
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1 I think it had been shown by binding of anti-serum 

2 that such bacteria could be selected or had been 

3 precipitated by anti-serum. 

4 And the other possibly was the 

5 experiments was the use of bacterio phage using,' 

6 gene in. 

7 Q And that's the work of George Smith? \ 

8 A And that was the work of George ^; 

9 Smith, correct. 

10 So we had these possibilities in 

11 front of us. i.,.^. 

12 Q An you chose ultimately to use the ^| 

1 3 gene m bacterio phage rather than George Smith, r . ; 

14 correct? 

15 A We ultimately chose to do it, |f^| 

16 although Andrew Griffiths did start some work wim^ 

17 lamB, which was not successful. \ , _ 

18 Q Now, I'm going to return, if I may, 

19 to David Chiswell 's contribution. First of all, 

20 let's go back in time. When was the first time 

21 that you ever met Dr Chiswell? 

10 A I'm not absolutelv sure I was 

23 a consultant for Amersham. Amersham at that point 

24 were interested in humanising an antibody. In 

25 fact, I advised - I don't know whether at that 
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1 point or before that ~ a number of companies that 

2 were interested in humanising antibodies. One of 

3 those company was, for example, Unilever. Another 

4 one was - there was Amersham. I was advising 

5 Scotgen. And at one stage I was advising Celltech. 

6 I was very interested in seeing this 

7 technology applied, and companies wanted to apply 

8 it, so I agreed to consult them for, I think - 

9 I agreed to be a consultant for a very limited 

10 number of days a year. It might be one or two; 

1 1 I simply can't remember what it was. 

12 And I think that, in Amersham, 

13 Chiswell was part of the group. I think he was the 

14 group leader of the people who were humanising 

15 antibodies at that time. 

16 But, actually, I only remember 

17 meeting him I think twice in Amersham. There was 

18 a meeting I had where they were describing their 

19 project, but they didn't, in fact, tell me what the 

20 antibody was supposed to do. They were extremely 

21 secretive. In fact, I found them rather 

")") 'Tni^itrattTiP' tn arlvi^if* hf*r?!n9P thpv T£*vf*alpfl vprv 

23 little of what they were up to. Other companies 

24 were much more open. Because one had a 

25 confidentiality agreement, you know, I felt it was 
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1 second time. 

2 Q Do you have specific recall of that 

3 meeting? 

4 A Yes, I do have recall of that 

5 meeting. 

6 Q What occurred at that meeting, to 

7 your recall? 

8 A I had been asked to go and give 

9 a talk there. The intention had been to combine 

10 a consulting session with giving a talk to enthuse 

1 1 Amersham about the prospects for antibodies. But 

12 it turned out that, when I went there, that 

13 Amersham appeared to have made a decision to axe 

14 the antibody work, the humanising work. In fact, 

15 I gave a talk in Amersham about our work on VH 

16 repertoires and the possibilities of building up 

17 antibodies from such repertoires. 

18 Q During this same session? 

19 A During this same session. Well, 

20 what happened was that there had been a consulting 

21 session I was supposed to have, and then there was 
z,z <x idiK ai iwi 11 \ji pciiiapb 11 wdb iiic oiner way 

23 round; I simple can't remember - but I never got 

24 the consulting session because they just said, 

25 "We've all lost our jobs or we're going to be 
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1 actually better if I had some idea of what they 

2 were actually after, and obviously I would keep it 

3 confidential, but Amersham told me nothing about 

4 what they were doing; whether it was for 

5 therapeutic or whether it was for diagnostic 

6 purposes, or imaging, or whatever. So in that, 

7 kind of, unpromising aspect, I actually... 

8 Chiswell was the group leader of 

9 that, and so I was actually, naturally, a little 

10 bit hostile to the way they were treating me. But, 

11 in fact, Chiswell was very pleasant and I got on 

12 with him very well. You know, he managed to 

13 somehow overcome this intrinsic problem that 

14 Amersham had with not divulging anything. 

15 Later on, at some point, and I don't 

16 know when it was, I met him in the States, but 

17 I have very dim memories of that. 

18 Q Can you give us at least a time 

19 frame of these initial consults with Amersham 

20 during which you met David Chiswell? 

21 A The very first I simply can't 

22 remember. We're probably talking about '88 or 

23 '89, 

24 I did meet him in Amersham in the 

25 summer of '89 for a second time, or at least a 


Page 60 

1 shifted somewhere else." 

2 Q Did you have a conversation with 

3 Dr Chiswell during this session in the summer of 

4 1989 about any plans he had, if any, with reference 

5 to starting up a new company? 

6 A We touched on it. He actually was 

7 clearly very excited by the new technology 

8 I described, but also clearly had been shocked by 

9 the fact that his whole team was being axed, and 

10 I believe relocated to Cardiff, which is in Wales, 

11 Q Dr Chiswell didn't go to Cardiff, to 

12 your understanding, did he? 

13 A No, he didn't go to Cardiff, no. 

14 Q I'm sorry, finish your answer. 

15 A Sorry. I had a brief discussion 

16 with him and I think I had a brief discussion - at ' 

17 least I did have a brief discussion at that stage 

18 with Peter Garland, who later became the chairman 

19 of Cambridge Antibody. Peter Garland was, at 

20 least, I think was heading the. research side of 

21 Amersham. So I remember meeting Garland for the 

22 first time at that time. 

23 Q Did either Chiswell or Garland 

24 express to you their desire to start a new company 

25 that would work in the antibody field? 
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7 


ideas at a time of sreat scientific comnetition 


o 

5 


mimherQ nf MHRIRRI tVirniiah IRR"^ Tc tViiQ evfiihit R 

llUiXlUClo Ul [VlWoiOol UUUU^ll 100 J. io llllo CAlJlUll O 


Q 
O 


O W/Tint wac tVie oreat ceientifie 
YYllal Wao LllC ^Iwal oUlwllllllV,/ 


0 
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in 
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1 n 

1 u 
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pal LIUU lul Lllllv, /A.pi 11, lU U& opvi^lllL', UUUU^ll 


1 1 


the ton evhihit 4 hut at the hottom it <;avs 

UIW iUU WAlllL/il L/Ul Lll^ LfUtlUlll IL OClYO 




26 of 19909 

^yj \Jl X y y\J I 


1 7 


evhihit R 

wAlllUll O. 


1 7 
1 


A Well that's the date of the 

r\ VV&ll, lliai o iiiv uaL\./ KJx Liiw 


1 J 


O TTip Tf*5>CAn tVnc ic in frAnt 

\^ 1 lie ICaoUU ullo lo 111 llUlll Ul y\j\x 


1 J 


frinff^rf^nr'e Hut tVie dflte of thic lict ic TOfnvemlier 

L«V/lIlWl (^ilLi^, UUl LllW UaiW KJl Ullo llOt lo l^LfVWlllUWl 


M 
IH 
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lo Ulctl 11 yuu lUUlv al Lllw laoL pa^^ yUU 11 oCa^, 


in 




1^ 
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under W/ w/ViieVi ic T thinV vmi're enndemneH frvT 

UllUV^l VY , WIUL'II lo X UlllllV Jrv/U IW UUllLlVlllll&Ll lUl 


1 J 




1 u 


life to he — on the last r^ap^e ^A7inter TTsiiallv 


1 O 


A ^o T think it was actuallv — 

n, WW X uiiiixv 11 rv tiij ci^vLiui^y 


17 


T maVe it tn tVie nemiltimate t^atrp And inviteH 

X illCUVV 11 WJ Ult' UWllUiLlliiaib UuLl^^. /^IILI illVllwU. 


1 7 
1 / 


T ranW rememVier when T deeided that T wouldn't 0"O 

x K^dii I 1 v^iiiwiiiUwi wiiwii X uw^iuwu uiai X WUtllUll t 


IR 
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|JCU LldpaillO lo Lil& 1131. 


10 


tn th/» rrinferenei* hiit T think it was either in 
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Do vou recall whether or not vou 

M~^\J y\J\M IVVifUll Wll^iillWl X/l 11 T\-rU 


1 7 


\Tn^r\r parlv '90 or verv late '89 


20 


went to thic nartieiilar eonferenee*? 

WWlll lU Ullo Uul ll^UlCU L'L'lllVi Wll^/^ ; 


7n 


r\ W/hat wac the seientifir romnetition9 

YYllal vvao uiv.^ owiwiiLiiiw wwiiil/wliliuii ; 


21 


A V^ec T difl not 


7 1 
Zl 


T tViinV vmi need the word P'reat seientifie 

J. Ulilllv yULl UovVJ uiv w \ji vi ^iwaL owiwiitiiiw 


22 


Q Do you keep any kind of a calendar 


22 


competition? 


23 


to indicate to you what conferences you do attend 


23 


A . Correct. Between my own group and 


24 


in any given year? 


24 


that of Richard Lemer's, 


25 


A Not really, no. But I can say. 


25 


Q And that was the technology you 
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1 alluded to earlier in the day? 

2 A To do with antibody repertoires, 

3 correct. 

4 Q What was the risk or jeopardy that 

5 you were concerned about should your group, or any 

6 member of it, attend this conference? 

7 A There were a number of... 

8 As I understand it, this conference 

9 had been intended to be - because it was invited 

10 participants, was intended to be confidential. And 

1 1 Richard Lemer, because of, I think, the funding by 

12 SmithKline, this conference, there were at least 

13 I can see here, actually, there were two people; 

14 Christoffersen and also George Poste. I don't 

15 specifically remember those people as being 

16 invited, although they are on this list, but 

17 nevertheless I felt - oh, yes, there's three; 

18 there's Rosenberg from SmithKline. 

19 And I actually felt quite uneasy 

20 about the presence of those people from a major 

21 pharma company, essentially getting a privileged 

22 window into a series of discussions that were going 

23 on betv^^een some of the key protagonists in the 

24 field. 

25 Q Prior to July 1 0 of 1 990 did you go. 
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1 disclosed to an unauthorised person? 

2 A There was certainly a risk of that. 

3 The problem I faced was that, if I go to 

4 a conference, I do like to be open, and there 

5 didn't seem much point in going to a conference on 

6 a new and developing technology where I'd be having 

7 to watch everything I said. 

8 Q And that technology, as described 

9 here, is vectors for cloning the immune response. 

10 That's your understanding of what the 

1 1 subject-matter of that conference was? 

12 A Although I can't actually remember 

13 exactly why the conference had that title, I think 

14 the title was a title suggested by Richard Lemer. 

15 He was the co-organiser with me. 

16 Q For this record, would you define 

17 your understanding of the concept of "vectors" as 

18 used in this particular title? 

19 MRVEZEAU: Objection. Lack of 

20 foundation. 

21 BYMRSKILTON: 

22 Q I'm asking for your understanding of 

23 it. 

24 MRVEZEAU: Same X)bject ion. 

25 BYMRSKILTON: 
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1 personally go, to any conference that talked about 

2 or had as a subject of discussion the phage display 

3 of antibodies or antibody fragments? 

4 A Before 1990? I don't remember any 

5 conference that I went to before July 1990 where 

6 that was a topic of discussion. 

7 Actually, I don't think I went to 

8 any conferences at that point. I decided that the 

9 work such sufficiently sensitive that we should 

10 just shut up and get on with it. 

1 1 Q Was that a policy, then, of your 

12 laboratory? 

13 A It was a policy of my laboratory at 

14 that time. 

15 Q And at that time now and I'm 

16 being specific on the date - let's say from 

17 November of '89 through July of 1990, is that the 

18 time frame that you are referring to in your last 

19 answer? 

20 A Yes. We were very careful about 

21 what was said in public. 

22 Q Was it true that you believed that, 

23 though these conferences were "confidential", on 

24 occasion there was risk that either trade secrets 

25 or matters of confidence in the laboratory would be 
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1 Q Do you have an understanding of it? 

2 A Of what the word "vectors" means? 

3 Q In this context? 

4 A Well, I'm looking at this title now 

5 and wondering actually why it had such a strange 

6 title. I mean, you might say I was an organiser of 

7 it, and I'm surprised that it has that title, but 

8 I think that, at that stage, there was — well, 

9 almost certainly, Richard Lemer was very concerned 

10 about his use of Lambda phage, which he believed 

1 1 gave him a massive advantage over other systems for 

12 screening, direct screening of antibody fragments 

13 with binding activities. And I think that part of 

14 his interest was to... 

15 Well, so Richard had become 

16 interested in the vectors, the kind of systems 

17 you'd use, and the Lambda bacterio phage gave them 

18 a way of being able to create very large 

19 combinatorial libraries by essentially cloning each 

20 library on different parts of the bacterio phage 

21 and then putting them together, 

oo Qr* \i/Vir»rf»ac T tViinV nrpvimiQlv 

23 Richard Lemer didn't know very much about vectors, 

24 he was obviously very excited by his results and 

25 the technology that he had, and was, kind of. 
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1 trying to get people to use the Lambda bacterio 

2 phage system. 

3 Q Let's get a time frame more specific 

4 in reference to the conference date of April, late 

5 April of 1990. 

6 Your lab, by that time, had 

7 undertaken its work with bacterio phage and the 

8 display of antibody fragments, is that correct? 

9 A I believe that we had displayed and 

10 demonstrated binding activities of antibody 

1 1 fragments by the date of that conference. 

12 Q Had McCafferty begun his work, if 

13 you recall? 

14 A Well McCafferty -- 1 told you 

15 earlier, McCafferty started in January 1990. 

16 I think that's on the record. 

17 Q Right. And I believe his lab book 

18 shows as its first entry January 22nd of 1990. Is 

19 that a date, as you sit here, that seems sensible 

20 to you in terms of when he commenced his work? 

21 A I actually thought he started before 

22 that but, of course, it may well be that he was 

23 getting reagents sorted out. But I think he was 

24 physically present in the lab when we were 

25 discussing the work well before 20th January. 
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1 about keeping confidential during this period? 

2 A There were two aspects of keeping 

3 confidential. The first was to do with the 

4 scientific competition. But the other one was an 

5 understanding that I had with David Chiswell, and 

6 in fact the backers of Cambridge Antibody, PepTech, 

7 that we would make sure that we kept our work 

8 confidential so as not to prejudice any commercial 

9 filings. 

10 Q And that was part of the concern 

1 1 of your personal decision not to attend this 

12 conference, is that correct? 

13 A It's difficult for me to remember 

14 all the concerns I had, but there were several, as 

15 I've explained. There was the privileged position 

16 of SmithKline in the conference, who appeared to 

17 have provided money for drinks and perhaps was 

1 8 subsidising the costs of the conference, but really 

19 had not done any work. The people involved, as far 

20 as I was aware, had done no work in the particular 

21 field we were talking about, and it seemed as 

22 though, therefore, SmithKline was getting 

23 privileged access, commercial privileged access, to 

24 a body of academics. 

25 Q In any event, was it also another 
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1 Q In reference to the word "vectors", 

2 how would you describe what he was doing with 

3 reference to that concept of vectors? 

4 MR VEZEAU: Tm going to object to 

5 that question as indefinite and lacking any 

6 foundation. 

7 BYMRSKILTON: 

8 Q What vector was he experimenting 

9 with? 

10 A As I explained earlier, McCafferty 

1 1 was experimenting with a filamentous bacterio phage 

12 vector, so it was very distinct from the Lemer 

13 Lambda bacterio phage. 

14 Q Do you know whether or not any other 

15 lab was aware of your choice, yoxir lab*s choice, of 

16 the filamentous bacterio phage vector in the period 

17 from January 1st 1990 through April of 1990? 

18 A I don't believe that anybody outside 

19 my own group knew that we were experimenting on 

20 bacterio phage at that point. 

21 Q Did you say you don't believe? 

22 A I don't believe anybody outside knew 

23 that we were experimenting on bacterio phage. 

24 Q Was this a matter that you were, as 

25 head of this group and this lab, most concerned 
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1 concern that you did not want to disclose to any 

2 other business entity the particular work of your 

3 laboratory with respect to the bacterio phage 

4 vector at that time? 

5 A Well, there would have been no 

6 obligation for me to disclose it, even if I had 

7 attended the conference. I simply could have dealt 

8 with other work that was going on in the 

9 laboratory. 

10 But my particular reason for not 

1 1 going was I saw no point in going to a meeting, 

12 which was supposed to be open and free exchange of 

13 ideas, and then keeping a number of ideas totally 

14 secret to myself. 

15 Q Now, you mentioned Dr Chiswell' s 

16 position. Let me be specific in terms of some of 

17 the players here. Let's talk about the period of 

18 January of 1990 and Dr McCafferty. 

19 Dr McCafferty had been at Amersham, 

20 is that correct, to your understanding? 

21 A Yes. 

00 n And he came from Amersham to CAT is 

23 -that your understanding? 

24 A He came to my laboratory. 

25 Q What was - 
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1 A From ~ 

2 Q I'm sorry. 

3 A From Amersham to my laboratory. You 

4 have to recognise, in those days CAT didn't have a 

5 physical existence, apart from in the form of the 

6 people and a bank account and Articles of 

7 Association. There wasn't a laboratory for 

8 Cambridge Antibody then. 

9 Q Was there a contractual 

10 relationship, then, that Dr McCafferty had with 

1 1 your laboratory during this time that CAT had no 

12 physical existence? 

13 A A contractual relationship that 

14 McCafferty had with the laboratory? 

15 Q Yes. 

16 A McCafferty was a visitor to the 

17 laboratory. He was employed by Cambridge Antibody 

18 Technology, but he was visiting the laboratory in 

19 order to work on projects which had my approval, 

20 and he was accepted in the same way as we'd accept 

21 an academic visitor. 

LL \^ vJKj yUU KIJUW WllU palU lUo bttlaiy 

23 during this period? 

24 A I believe Cambridge Antibody paid 

25 his salary. 
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1 So those were the interests of the 

2 different parties. 

3 Now, at that stage, I had a central 

4 role in the founding of Cambridge Antibody 

5 Technology because I was the link to PepTech, who 

6 were the financial backers. 

7 PepTech were also very keen to get 

8 on with the work, but obviously were concerned that 

9 any work that might take place in my laboratory, 

10 unless it was specified, that such work might 

1 1 simply just be taken by the MRC. 

12 Now, equally well, Aaron Clug, who 

13 was then the director of the laboratory, was 

14 concerned that the rights of the MRC were 

15 represented, and that, essentially, ideas generated 

16 in the laboratory just didn't simply become the 

17 property of Cambridge Antibody or compromised by 

18 Cambridge Antibody Technology. 

19 At that time I, therefore, had a 

20 discussion with Geoff Grigg and with David 

21 Chiswell, representing the Cambridge 

LL /ixiuDouy/rcp 1 ecu biuc iney ooin were quiie Keen 

23 that McCafferty could come in to the laboratory and 

24 get started. 

25 I had a discussion with Aaron Clug 
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1 Q Was there an arrangement at that 

2 time concerning any inventive activities that he 

3 might undertake during this period and who would 

4 get the benefit of them as between MRC and CAT? 

5 A There was. 

6 Q What was that arrangement? 

7 A The arrangement had been discussed 

8 before McCafferty came into the laboratory. 

9 Obviously there were these two pressures. 

10 Cambridge Antibody had no laboratory. They also 

1 1 wanted to get involved with some aspect of 

12 repertoire technology, but had nobody familiar with 

13 it, and so part of the idea was that McCafferty 

14 would be trained in my laboratory in this field. 

15 So that was the interest from Cambridge Antibody's 

16 side. 

17 I, at that stage, had a relatively 

18 small group, and I needed to try out a variety of 

19 ideas for looking at the repertoire technology; 

20 either looking at methods of .screening or methods 

21 of selection. So, therefore, from my point of 

22 view, there was a genuine scientific interest in 

23 getting someone in who had, even though he wasn't 

24 formally trained in the field, could probably be 

25 trained up fairly readily. 
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1 about how this might be arranged. And it was 

2 agreed that, basically, between us - and 

3 I specifically asked Aaron this and he confirmed it 

4 to me, and probably also directly to David Chiswell 

5 and Jeff Grigg that work that originated from 

6 McCafferty's activities would belong to the MRC and 

7 Cambridge Antibody Technology jointly, which would 

8 mean, in the worst possible case, that, if we 

9 didn't come to an agreement on other aspects - for 

10 example, that there was no agreement at that time 

1 1 to give Cambridge Antibody the rights to use the 

12 repertoire technology; that was still owned by the 

13 MRC " SO at that point it was agreed that, 

14 anything emerging from McCafferty's work, would 

15 jointly belong to the two. 

16 So the MRC, essentially, at that 

17 point, didn't guarantee to make available the 

18 repertoire technology to Cambridge Antibody. 

19 I think that occurred some time later. Equally 

20 well, Cambridge Antibody knew that it couldn't be 

21 cut out of anything that McCafferty discovered. 

22 Q Was there a document that reflected 
or stated this relationship, that you're aware of, 

24 during this period? 

25 A I'm not aware of a document that 
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1 states that. I mean, you have to remember, I mean 

2 we were working in a hurry, all the parties trusted 

3 each other, and, as far as the MRC was concerned, 

4 they feh very comfortable with the arrangement, 

5 because they had no guarantee on making available 

6 the repertoire technology which they thought was 

7 obviously going to be part of Cambridge Antibody's 

8 work. 

9 PepTech felt less comfortable but, 

10 nevertheless, in the interests of getting going, 

1 1 they agreed to it, believing it would be possible 

12 to come to an agreement; which, in fact, is what 

13 happened. 

14 Q The PepTech person was Geoff Grigg? 

15 A I believe he was the main person 

16 involved in those discussions. 

17 Q Would you describe this, 

18 generically, as a handshake type of an arrangement? 

19 Does that make sense to you to call it that? 

20 A It's a handshake arrangement between 

21 people who'd known each other for a long time and 

UUoIvjU CaLll UliJCr. 

23 Q You've known Jeff Grigg for a long 

24 time? 

25 A Yes, I have. 
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1 he went across to Australia and he'd come very much 

2 to like Geoff Grigg. And also George Brownlee, who 

3 was my immediate boss when I was working on the 

4 influenza virus, had been across there. So there 

5 were contacts between the laboratory in a general 

6 sense, and people I was associated with, that - 

7 I've forgotten how I started the sentence. 

8 But, basically, there was knowledge 

9 on both sides of the other side. We'd sent people 

10 to Australia, and Geoff Grigg came across to the 

1 1 UK. And so, in the early eighties - I think it 

12 was the early; perhaps it was later eighties - he 

13 came into my laboratory, working in a fume cupboard 

14 at that stage. It was the only space we had 

15 available, was a fume cupboard. 

16 Q You mentioned there was no agreement 

17 as to the repertoire technology at that time. 

18 There was a later agreement? 

19 A There was a later agreement, 

20 I believe, on the repertoire technology. 

21 Q Andl'llgettothat, buti wantto 

22 keep your attention, please, on this first window. 

23 A Let's put it this way; there was no 

24 agreement, but there was an-understanding that... 

25 Of course, at that point we didn't 
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1 Q Or you did at that time as well? 

2 Had known him? 

3 A I had known him - I had known him, 

4 I think, probably in the seventies and then again 

5 in the eighties, early eighties. 

6 Q By reason of your - was it 

7 a consulting relationship that you had with 

8 PepTech? 

9 . A No, I didn't have a consulting 

10 arrangement with PepTech. It was to do with... 

11 Geoff Grigg was actually at the 

12 laboratory, at the MRC laboratory, working with 

13 Fred Sanger, when I first became a student there. 

14 And I met him, but I didn't get to know him very 

15 well at that point. 

16 Later on, he had a brief sabbatical 

17 of a few months in the laboratory, and by that 

18 stage, I can't remember exactly how, I did get to 

19 know him, and I got on very well with him. 

20 The early work that I was involved 

21 in doing with influenza virus involved two people 

22 from the laboratory going to Geoff Grigg's 

23 laboratory at North Ryde in Sydney. There was 

24 a post-doctoral worker I worked with - sorry, he 

25 was then a PhD student " who was Stan Fields. And 
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1 know what was going to materialise from 

2 McCafferty's work, and Cambridge Antibody had hopes 

3 of being able to utilise anything emerging from 

4 McCafferty's work, in combination with the basic 

5 repertoire technology. 

6 From my soundings in the MRC, and 

7 I think particularly Sir Aaron who ran the 

8 laboratory, the kind of green light was given that, 

9 if everything went well and if the company was 

10 successful, then there shouldn't be a problem in 

1 1 making that available, at least on a non-exclusive 

12 basis. 

1 3 Whether or not that repertoire 

14 technology would be made available on an exclusive 

15 basis, had been raised, but certainly no 

16 understanding had been reached on that. 

17 Q And the basic repertoire technology, 

18 as I understand your answer, had already been 

19 developed? You earlier indicated that, I believe? 

20 A Correct. 

21 Q In fact, you had published on that 
J.JL iccnnoiogy ; 

23 A We had published both as a 

24 scientific paper and we'd also filed a patent 

25 application on it. 
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1 


Q This technology was, if you will, 


1 


MR VEZEAU: For the record, the time 


2 


the battle between the Lemer group and the Winter 


2 


IS 1 1.30. I understand on your tape it says 10.30. 


3 


group? 


3 


VIDEOGRAPHER: I did say so at the 


4 


MRVEZEAU: Objection. I'm not 


4 


beginning. 


5 


certain what you mean by "this". 


5 


MRVEZEAU: Yes, thank you. I'm 


6 


MRSKILTON: The repertoire 


6 


sorry, go ahead, John. 


7 


technology. 


7 


MR SKILTON: Okay, let me try again. 


8 


THE WITNESS: Was the battle. Well, 


8 


BY MR SKILTON: 


9 


there essentially was scientific competition. 


9 


Q We've been concentrating in the last 


10 


I wouldn t refer to it as a battle, because it was 


10 


series of questions on Dr McCafferty s role. 


11 


more like a war, actually; a series of battles 


11 


initial role in the MRC lab. 


12 


over a period of time in which we realised that, 


12 


Were there others from Amersham who 


13 


unfortunately, we were going to be in competition 


13 


came and worked in your lab during the same time 


14 


with this very large group in the States. 


14 


Window, the early period of January, February and 


15 


BY MR SKILTON: 


15 


March of 1990? 


16 


Q Perhaps martfully, and maybe not 


16 


A I don't remember anybody. 


17 


even correctly, but can this technology also be 


17 


Q Did Dr Chiswell at any time work in 


18 


described as the library technology? 


18 


your lab during this time frame? 


19 


A If you want to do so, yes. If 


19 


A It depends what you mean by "work". 


20 


you*re referring to the basic aspects of it, yes. 


20 


He came to visit the laboratory and we had 


21 


Q So when they came here, you hadn t 


21 


discussions together, but he was not involved in 


22 


yet reached an accommodation — 


22 


any practical work. 


23 


A SoiTv wHpti whrt ramr* hprf»9 


z J 


F)iH Dr r^HiQw/pll hrincr with him tVif* 


24 


O T mf* trv aaain 




lUCa Ol Ulbpiayillg aiiliUUUy Ul allLlUUUy 11 a^lilC^llld 


25 


A Snrrv 

" Owl 1 jr. 




Ull LI2C UaClCllU pilal^C VCuLUl : 
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1 


Q You're fair in asking for a little 


1 


A As I understand it, Dr Chiswell had 


2 


more precision in the question. 


2 


had this idea some time during the summer of '89, 


3 


When Dr McCafferty came to your lab 


3 


and so, therefore, he'd had the idea independently 


4 


m January of 1990, as I understand it, there 


4 


from us. 


5 


hadn't been yet a resolution as to whether or not 


5 


Q How did you find that out? 


6 


CAT would be given access to this basic repertoire 


6 


A I found out shortly before 


7 


technology.'' 


7 


McCafferty started. Again, we were having to 


8 


A There was not an understanding ~ 


8 


discuss the appropriate projects to do for John, 


9 


there was no agreement. There was an understanding 


9 


and there was obviously the possibility of 


10 


that, if things worked out, they should get 


10 


screening methods. There was also the possibility 


11 


non-exclusive access to it, at least. 


11 


of various selection methods. So we had 


12 


MR SKILTON: Let's change the tape. 


12 


a discussion of those. And it turned out that. 


13 


VIDEOGRAPHER: This marks the end of 


13 


during that discussion, that Chiswell actually 


14 


videotape number 1 in the deposition of 


14 


stated that he was very keen on the idea of using 


15 


Dr Greg Winter. We're going off the record. The 


15 


the phage, given that our lamB work, at that point, 


16 


time IS 10(sic).29. 


16 


didn't seem to be >vorking out. 


17 


(A short recess at 1 1.29 am) 


17 


Q And did he tell you how it was that 


18 


(Resumed at 11.30 am) 


18 


he came upon the idea of using the bacterio phage 


19 


VIDEOGRAPHER: This marks the 


19 


vector? 


20 


beginning of tape number 2 in the deposition of 


20 


A At that stage he didn't. 


21 


Dr Greg Winter. We're on the record. The time is 


21 


Q Did you find out at some stage? 


22 


10(sic).30. 




A 1 frvimH mit latpr on that the idea 


23 


BY MR SKILTON: 


23 


had originated in a discussion that he had between 


24 


Q We concentrated the last series of 


24 


Tony Pope and himself. And I think I found that 


25 


questions on Dr McCafferty. 


25 


out before the filing, the final filing in 1991. 
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1 


Q Now you're referring again, 


1 


A I was referring to "we" in the 


2 


I assume, to the filing that was the first priority 


2 


context of Chiswell. 


3 


filing, that ultimately resulted in the 108 patent? 


3 


Q Let me see if I can... Again, as 


4 


A Sorry, '91 would have been the 


4 


much precision at your recall permits here. 


5 


filing - it's a year after the first priority 


5 


Before McCafferty actually undertook 


6 


filing. The first priority filing was July 1990. 


6 


his work m January of 1990 directed at using the 


7 


I'm referring to July '91. 


7 


bacterio phage vector for displaying antibodies or 


8 


So I was not aware of exactly how 


8 


antibody fragments, you had a conversation with 


9 


the idea had come to Chiswell and McCafferty; at 


9 


Dr Chiswell concerning the idea of using such 


10 


the point when McCafferty came to do the work or. 


10 


a vector. Is that a correct statement? 


11 


indeed, at the time of the first filing. 


11 


A Before McCafferty started work. 


12 


Q You were aware that Chiswell had had 


12 


I had a discussion with both of them. I can t 


13 


the idea? 


13 


remember whether it was at the same time or 


14 


A Well, not really. I was aware ~ 


14 


separately. 


15 


I was aware, let's put it this way, that clearly 


15 


Q During this discussion, and prior to 


16 


Chiswell, since I had not told Chiswell directly 


16 


the commencement of the work, Dr Chiswell told you 


17 


that we were in the process of undertaking 


17 


t 1111*1 * 11 J* 1 

that he had the idea of using the bacteno phage 


18 


selections with lamB, and indeed had considered 


18 


vector? 


19 


phage, he appeared to have come up with the idea 


19 


A No. As I think I told you, he 


20 


independently. So I didn't actually, at that 


20 


didn't say, "I have the idea of using the bacterio 


21 


stage, you know, subject him to a Spanish 


21 


phage vector." He said, "We've had this idea that 


22 


mquisition as to exactly how the idea had 


22 


we should try. Or, What about this idea.'' It 




v/li^lIlal&U. 1 lluU aobUiUCU... 


z J 


ii/ac cntTiptViincT that cnrt Ymi Vnr^w it wa<5 




lie rererreu aciuaiiy lo we ano, oy 




I mean, wnen i inougui udCK lo ii. 


25 


mat, 1 naa inougni ne naa meant jonn Mcuaiieriy 


25 


you Know, i can i ciaim \s\ax ne ubco uic woru 
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1 


and himself. But, if I go back, I simply can't 


1 


"1" at all. In fact, for some reason, I had had 


2 


remember. I can't remember the details. But 


2 


the idea that because he used the word "we" or 


3 


certainly I had the impression, at that stage, that 


3 


"We've had an idea", or something like that, 


4 


it was John McCafferty himself. He certainly never 


4 


I think he was referring to himself and McCafferty, 


5 


said "1" at that point. 


5 


but now I realise it may well have been Tony Pope. 


6 


Q But then he didn't say Tony Pope at 


6 


Q Did you respond to him, at that 


7 


that point? 


7 


time, that you had had a similar or the same idea? 


8 


A He did not say Tony Pope at that 


8 


A At that time I did, yes. 


9 


point. 


9 


Q Can you recall, Dr Winter, what it 


10 


The problem really was that, at that 


10 


is exactly that you said to him? 


11 


stage, we were playing with lots of ideas and we 


11 


A No. 


12 


really just didn't know whether that idea was going 


12 


Q It was words to that effect? 


13 


to work. So, later on, it assumed some 


13 


A It was. 


14 


significance. You can have people coming along and 


14 


Q Did you reach agreement that, as 


15 


saying, "Oh, yes, I had that particular idea" when 


15 


a result of this conversation, that this is a 


16 


other people have gone to the significant trouble 


16 


project, then, that Dr McCafferty should explore 


17 


of demonstrating it. And at that point, you know. 


17 


experimentally? 


18 


it was just another of the ideas that we wanted to 


18 


A Yes, we did. There were two 


19 


play with. And, in fact, we were also interested 


19 


projects. I think the other project was screening; 


20 


in the idea of developing a screening system. 


20 


I think linking an enzyme to antibody single 


21 


Q In your last answer the "we"s 


21 


domains, but I can't be sure of that. 


22 


referred tn MRP anH vmir laHnratnTv? Dr* vau 


12. 


r'^^rtsiinlv thpTp vi/prp at lea^t two 


23 


understand what I just asked you? 


23 


projects which McCafferty was involved with, and 


24 


A Not really. 


24 


that was one of them, and I gave my approval that 


25 


Q Let me try again. 


25 


we should go ahead with that project. 
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1 


Q Was this a project inat unisweii naa 


1 


any meaning in reference to the experimental work 


2 


recommended to you, based on the fact that he had 


2 


that McCafferty eventually undertook with respect 


3 


had this idea for McCafierty/ 


3 


to the bacterio phage vector? 


4 


A I'm sorry, could you repeat that? 


4 


A In cloning an antibody gene into the 


5 


Q I'll try to rephrase it. 


5 


bacterio phage, my recollection is that we needed 


6 


A Yes, sorry. 


6 


to change the restriction sites in the vector, and 


7 


Q Did Chiswell come with a 


7 


I believe that McCaiierty used synthetical 


8 


recommendation to you that McCafferty do this work 


8 


oligonucleotides for that purpose, but I wasn t 


9 


with respect to the bacterio phage vector? 


9 


aware that he had done that before he came. 


10 


A I don't remember it quite in that 


10 


Q Did you ever hear anything like that 


11 


form. I remember that it was more on the lines 


11 


at any time? 


12 


about, "What about this idea?" And when we said, 


12 


A No. You 11 probably tell me it s m 


13 


"Well, actually, we've been thinking along similar 


13 


McCafferty's testimony but, in fact, I didn't 


14 


lines and, in fact, Andrew Griffiths has been 


14 


notice it, or I didn't read the testimony like 


15 


trying lamB, that an alternative might well be 


15 


that. 


16 


filamentous bacterio phage", I think we both 


16 


MR SKILTON: Number y. 


17 


decided this would be a great idea. 


17 


(Exhibit 9 marked for identification) 


18 


Q Did you have any such conversation 


18 


BY MR SKILTON: 


19 


witn Ur McLaiicrty nimselr, ir you recall, at tnis 


19 


Q Dr Winter, I'm placing in front of 


20 


time / 


20 


you a document which has been marked as exhibit 9 


21 


A Obviously I had a discussion with 


21 


in these proceedings. It bears the Bates stamp 




iviLv^aiicrTy duuui wfidi nc wdb uumg, or wfidi ne 




nuiiioer oi UMU'Hii'tz ana procecus imougn i^iviu*+uino. 


23 


would be doing, but I simply can't remember how 


23 


First question, have you ever seen 


24 


that came about. 


24 


this document before? 


25 


You know there were meetings which 


25 


A Just pive me a chance to read it and 
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1 


we had together, certainly in the early.,. In 


1 


I 11 try and tell you. 


2 


either very late o9 or very early 1990 there were 


2 


Q Indeed. 


3 


meetings that we had together and so, you know... 


3 


A (Witness reviewed the document) 


4 


It wasn't the case that McCafferty 


4 


Yes, I don't specifically remember this document. 


5 


— that, in other words, Chiswell and I simply 


5 


but I do remember one of the points that was raised 


0 


said, "Right, this is a good project. It's good 


6 


in the document which I didn't agree with. 


7 


commercially. It's good scientifically. Go to it, 


7 


Q What point is that, please? 


8 


boy." I mean, it wasn't anything like that. 


8 


A It s on 040144, and it s the point 


9 


With any scientist coming to work in 


9 


relating to intellectual property, the point that 


10 


the laboratory, you have to take them on board and 


10 


says, Greg and I have discussed the history with 


11 


discuss the idea. Certainly McCafferty had 


11 


Sir Aaron and have agreed that the invention was by 


i z 


Qiscussea it wiin cnisweii, i oeiieve oerore 


12 


John and myself... So that point 1 did not agree 


13 


Chiswell raised it with me, because he used the 


13 


with and I don't believe it's correct. 


1 A 

14 


term we , and 1 tnink McCaiierty was there at that 


14 


Q When was the — strike that. 


1 c 

I J 


stage. 


15 


Have you ever seen this particular 


iO 


Q Did McCafferty, at any time prior to 


16 


docxunent before today? 




commencing tne worK, tell you that he had actually 


17 


A I can t be sure of that. 1 think 


1 Q 


already done some experimental work with respect to 


18 


I may have seen part of it recently. I mean, the 


1 Q 


inis project.' 


19 


lawyers threw a number of things over the desk when 


zu 


A He didn't. In fact, I wasn't aware 


20 


I was talking to them, but I don't specifically 


Zl 


of that. Vm not even aware of it now. 


21 


remember that it was exactly this document. 


22 


Q I'm going to mash a word here, but 




I think there may have been this page, but there 


23 


hopefully it will permit you to answer the 


23 


may have been the others as well. Vm not sure. 


24 


question. 


24 


Q In any event, the sentence you've 


25 


"Oligonucleotides", docs that have 


25 


just referred to is one that was brought to your 
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1 attention prior to this deposition? 

2 MR VEZEAU: Objection. I think now, 

3 the way that question is phrased, we're into work 

4 product certainly and privileged communications, 

5 and I will advise you, Dr Winter, that you need not 

6 answer that question on that basis. 

7 MRSKILTON: I disagree with that 

8 instruction. I think I have a foundation to 

9 enquire. He has indicated he reviewed a portion, 

10 he believes, of at least a portion of this document 

1 1 in preparing for this examination. 

12 BY MRSKILTON: 

13 Q Is it your testimony that you read 

14 this sentence in preparing for your deposition, 

15 Dr Winter? 

16 A As I understand it, my attorney is 

17 advising me that I should not reply to that. 

18 MR VEZEAU: This is a different 

19 question. 

20 THE WITNESS: Oh, I sec. 

21 MR VEZEAU: SO listen to this 

22 question. 

23 (To the court reporter) Thelma, if 

24 you would please repeat it? 

25 COURT REPORTER: "Q. Is it your 
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1 sentence that reads, and Til read it again in the 

2 record: "Greg and I have discussed the history 

3 with Sir Aaron and have agreed that the invention 

4 was by John and myself...", and then it continues, 

5 that clause is an inaccurate clause? 

6 A I believe, from what I remember, 

7 that indeed I did discuss the history with 

8 Sir Aaron, but I can't remember whether I discussed 

9 it with Chiswell or whether I discussed it 

10 separately. 1 did believe I discussed it actually 

11 separately with Sir Aaron, So I represented, or at 

12 least I had a discussion with Sir Aaron. I believe 

13 Chiswell had a discussion with Sir Aaron. But! 

14 certainly had not agreed that "the invention was by 

15 John and myself. 

16 At the early stages, one of the 

17 points that Chiswell raised was whether the 

18 insertion point, the precise insertion point in the 

19 vector was a key aspect of the invention, and that 

20 one of the points he asked me is, "Well, do you 

21 agree that, if that first insertion point" I've 

22 forgotten what it was they'd taken or whether they 

23 had gone two residues in from the end terminus; 

24 I can't actually exactly remember where the fusion 

25 was - "if that exact fusion point was indeed a key 
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1 testimony that you read this sentence in preparing 

2 for your deposition, Dr Winter?" 

3 THE WITNESS: Yes, I did. 

4 BY MRSKILTON: 

5 Q Was that the first time, to your 

6 best belief and knowledge, that you ever read that 

7 sentence? 

8 A I can't be sure. What I remember is 

9 that, during the early discussions with the MRC, 

10 that Chiswell represented that the invention was by 

1 1 John and himself, and this was something that we 

12 did not agree with. But whether I saw it in a 

13 document at that time... Actually, I don't think 

14 I did, or I think I may have seen this for the 

15 first time. But I was aware of that sentiment, and 

16 I was also aware that we actually - that the MRC 

17 didn't accept that. 

18 Indeed, when we had further 

19 discussion about it in defining what was the 

20 invention, the contributions made by individuals, 

21 that we decided that that was not sustainable, and 

22 I think that was a noint in which Chiswell agreed 

23 Q Let me break it down a little bit 

24 here. 

25 Is it your statement that the 
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1 aspect of the invention, then didn't I agree that 

2 the invention was essentially by John and himself 

3 since they had chosen that insertion point?" And 

4 I had to accept actually that the choice of the 

5 insertion point I had believed was made by John 

6 McCafferty. 

7 So if it had been that the exact 

8 insertion point was the invention then, in this 

9 kind of rather rambling discussion I had with Dave ■ 

10 where we were trying to identify what the key 

1 1 features of the invention were, then it might be 

12 the case the invention was by John, and possibly 

13 Dave to the extent that he may have been involved 

14 in agreeing the sequence of the oligonucleotide to 

15 make that insertion. 

16 But actually I didn't have the same 

17 view of the patent. I actually felt that, and 

18 always did feel at the very beginning, that the 

19 patent was about the demonstration of folding, the 

20 production of folded antibody on the surface of 

21 phage, and the ability to use phage as a selection 
'yo \rt>Wtn)t> In iFnrt that wa^ a view which both John 

23 and Dave agreed with me, after some early 

24 discussions. 

25 My belief about this statement is it 
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1 was more to do with Chiswell who, at this point, is 

2 negotiating commercially with the MRC. He's 

3 negotiating with Martin Wood -- 1 think it's Martin 

4 Wood; it looks like his wTiting - of MRC 

5 technology transfer, and I believe that he 

6 represented what he saw as the best case for 

7 Cambridge Antibody. 

8 Q By a representation, nevertheless, 

9 with which you disagreed? 

10 A It's a representation ~ it's 

1 1 a representation I did disagree with at the time. 

12 I made it clear I disagreed. And the only 

13 circumstance in which I might have agreed it, 

14 certainly as a scientist but not as a patent 

15 lawyer, would have related to the idea that the 

16 exact insertion point was central to the invention 

17 and no other insertion point would work. So that 

18 was the discussion that we had. 

19 At that stage I think, in fact, 

20 David Chiswell did believe, transiently, that that 

21 was a key feature of the invention, but I don't 

22 tnmk that this is... 

23 I think this whole sentence is 

24 contradictory, and I think has to be seen as 

25 a commercial document, the process of negotiation 
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1 MR SKILTON: (To the court reporter) 

2 Please. 

3 THE WITNESS: I've lost track of it. 

4 MR VEZEAU: Thelma, would you read 

5 it back, please? 

6 COURT REPORTER: Certainly. 

7 "Q. In fact, you believe that it 

8 is false that you ever agreed that 'the invention 

9 was. by John and myself, don't you?" 

10 THE WITNESS: I've explained to you 

11 what I believe the invention was and that, 

12 therefore, with that view of the invention, this 

13 statement is false. 

14 BY MR SKILTON: 

15 Q Now, you indicated that you might 

16 have seen pages of this document. Let's go back 

17 and identify a little bit some of the players. If 

18 you'll go to exhibit 9, the first page? 

19 You earlier stated who Martin Wood 

20 is. What was Martin Wood's position at that time 

21 with the MRC? 

22 A I don t know the formal title of his 

23 job, but he was in the technology transfer office 

24 at MRC head office. 

25 Q Is it correct that, as of the date 
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1 with other people in the MRC, and certainly not 

2 been passed over. I'm fairly sure it wouldn't 

3 necessarily be accepted that I would see it. In 

4 fact, I don't think I did see it. 

5 Q In fact, you believe that it is 

6 false that you ever agreed that "the invention was 

7 by John and myself, don't you? 

. 8 MR VEZEAU: I'm going to object to 

9 that because I think that question has been asked 

10 and answered. 

11 MRSKILTON: I don't think it's been 

12 directly answered, and I ask that it be answered. 

13 MR VEZEAU: Well, I mean, you're 

14 characterising something as false, and I think the 

15 witness has explained different views and, in that 

16 sense, I do believe it's not a question of falsity. 

17 I believe it's a question that's been asked and 

18 answered in quite some detail. 

19 MR SKILTON: YOU have made your 

20 objection. You need not argue answers. 

21 MR VEZEAU: Thanks. 

22 MR TOM* WniilH vmi nncwpr tVip 

23 question, please, Dr Winter? 

24 THE WITNESS: Can you repeat the 

25 question, please? 
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1 of July 30th 1990, as you read the document, there 

2 was not yet any formal agreement by that I mean 

3 a written agreement -- in place between MRC and 

4 CAT? 

5 A I don't believe there was any 

6 written agreement in place. Well, hang on. 

7 Q I'm sorry. 

8 A Sorry. Yes, I don't believe there 

9 was a written agreement in place between Cambridge 

10 Antibody and the MRC. However, there was, before 

1 1 John McCafferty came into the laboratory, there was 

12 a docimient he signed, which is the MRC visitors' 

13 form, which actually touched on any rights that he 

14 himself might have in respect of inventions arising 

15 from the work he was doing. So in that indirect 

16 sense there was something, but I don't believe 

17 there was a formal agreement between MRC. 

18 Q The document and I'm going to go 

19 through it more thoroughly with you. That's a 

20 warning Dr Winter, in the sense if you want to read 

21 it over the noon hour to be prepared on it, that's 

22 your ngni lo oo inai. 

23 But it talks about a form Y in this 

24 document. Is that what you were just alluding to? 

25 A I believe it's form Y, yes. 
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1 


Q This IS a form he would have signed 


1 


then myself, and not waste the record time doing 


2 


and did sign, McCafferty? 


2 


it. 


3 


A Yes, he did sign it. 


3 


THEWrrNESS: Okay. 


4 


Q Have you ever seen that signed form? 


4 


BY MR SKILTON: 


5 


A I must have seen it a long time ago, 


5 


Q Look then to page 144, the tnird 


6 


yes. 


6 


page of the document, CMO40144. 


7 


MR SKILTON: On this record, I would 


7 


A Yes. 


8 


request that signed form. 


8 


Q Under item 2. 1, history, did you 


9 


BY MR SKILTON: 


9 


review that in preparing for today's deposition. 


10 


Q Now, Diana Dunstan was whom at that 


10 


that statement? 


11 


time? 


11 


A To the extent I believe I saw this 


12 


A I think at that stage she was the 


12 


page, I have looked at it. I wouldn t say I've 


13 


head of MRC administration at the laboratory of 


13 


reviewed it or thought a great deal about it. 


14 


molecular biology. 


14 


Q Let me read it so there's no 


15 


Q Do you recognise the handwriting on 


15 


confusion as to what my reference point is. I'm 


16 


page 143, the second page of this document, at the 


16 


not going to read the whole. I'm going to read the 


17 


bottom? 


17 


first two sentences into the record, and I'll ask 


18 


A I said earlier I thought that was 


18 


you a question after each sentence respectively. 


19 


Martin Wood's handwriting. 


19 


Do you understand this document to 


20 


Q All right. 


20 


have been authored by Dr Chiswell? 


21 


A It looks familiar, but I couldn't be 


21 


A Well, to the extent that I have not 


22 


sure of it. 


22 


seen it before, and to the extent that it has 


71 
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1 


document. 


1 


as I say, I can't vouch for that. 


2 


Counsel, is there an original of 


2 


Q Then we 11 have Dr Chiswell vouch 


3 


this document available to Dr Winter and myself? 


3 


for it tomorrow. 


4 


MR VEZEAU: I don't think available. 


4 


A Okay. 


5 


What you have appears to correspond to the best 


5 


Q But let s assume, you and I, that he 


6 


copy we have. 


6 


IS the author, and, if we re wrong, we 11 be 


7 


MR SKILTON: I will try to read it 


7 


corrected in due course. 


8 


into the record, but I do not purport to be an 


8 


A Okay. 


9 


expert in this script. 


9 


Q "Many people in the field, including 


10 


MR VEZEAU: Nor would we agree with 


10 


independently Greg and myself, realised that 


11 


your characterisation of the text. - 


11 


expressing antibodies on the surface of bacteria or 


12 


MR SKILTON: Well, I'm not trying to 


12 


phage would be attractive." 


13 


characterise it. I'm trying to get it read into 


13 


Does that, to you, appear to be an 


14 


the records. 


14 


accurate statement of the situation as it existed 


15 


Instead of having me do it, let me 


15 


prior to Dr McCafferty beginning the work m his 


16 


ask the witness. 


16 


laboratory? In your laboratory, I'm sorry. 


17 


BY MR SKILTON: 


17 


A Well, I wasn't aware that many 


18 


Q Dr Winter, are you able to read what 


18 


people in the field were realising expressing 


19 


is said at the bottom here? 


19 


antibodies on the surface of bacteria or phage 


20 


A Not with certainty, no. Obviously 


20 


would be attractive. I'd have to say I wasn't 


21 


bits I can read. Other bits I might be able to 


21 


aware of many people who had even expressed that 


22 


make sense of if I thoueht about it but the mnQt 




view. 


23 


Straightforward would be to get Martin Wood, if 


23 


Q Were you aware of any persons, other 


24 


he's the author of it, to read his own writing. 


24 


than yourself, or laboratories other than yourself 


25 


MR SKILTON: I will ponder it over 


25 


and Dr Winter(sic)? 
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1 MR VEZEAU: This is Dr Winter. 

2 BYMRSKILTON: 

3 Q Tm sorry; Dr Chiswell. I'll 

4 rephrase the question. 

5 Were you aware of any laboratories 

6 or people, other than yourself and Dr Chiswell, who 

7 realised this? 

8 A That expressing antibodies on the 

9 surface of phage or bacteria would be attractive? 

10 Yes, I am. I remember only one person - 

11 Q Who was that? 

12 A " who made any expression of this 

13 view, which was a person called Jannie Cesarini. 

14 Q Could you spell his name, please? 

15 A No, it's Italian. It's something 

16 like C-e-s-a-r-i-n-i. Something like that. 

17 Q How was it that you knew he was 

18 interested? 

19 A Because he contacted me. 

20 Q When was this? 

21 A I believe this was some time in 

TO TianMnTT/ or pphniaTV of 1 Q90 

23 Q Did he explain why he was contacting 

24 youthen? 

25 A I can't remember exactly. I do 
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1 He'd worked in the MRC laboratories some years' 

2 earlier and then, subsequently, was making his 

3 career in Italy. 

4 Q How did you respond to him in this 

5 period, roughly January of 1 990? 

6 A I said it was a good idea. 

7 Q Do you know whether or not he was 

8 pursuing it, independent of you? 

9 A I don't think he had pursued it 

10 independently of me. Well, at that point. I mean, 

1 1 he didn't seem to have any results. He was just 

12 asking whether I thought it was a good idea, and 

13 I said, yes, I thought it was a good idea. 

14 Q Is it correct, then, that other than 

15 Jannie Cesarini you were unaware of any other 

16 person who had realised that expressing antibodies 

17 on the surface of bacteria or phage would be 

18 attractive? 

19 A Difficult to be sure. I mean, 

20 I think, because I had been discussing things with 

21 Cesar Milstein, it was also clear that he thought 

22 it was a great idea. But in terms of people 

23 externally, I wasn't aware. I don't remember, at 

24 the moment, anyone else who I was aware of who 

25 thought it would be worth trying. 
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1 remember that he asked me whether I thought it 

2 would be a good idea to try to get - because he'd 

3 seen the work by Lemer, and he'd seen our work, 

4 and he asked did I think it would be a good idea to 

5 try to get antibodies expressed on the surface of 

6 phage. 

7 Q When you say "our work", are you now 

8 talking about your work in repertoire or libraries? 

9 A The work on repertoires and 

10 libraries, yes, 

1 1 Q Did he tell you how it was that he 

12 had come to this idea or realisation? 

13 A I don't think so, no. I think he 

14 said he thought it would be a good idea. Jannie 

15 Cesarini had worked in the MRC laboratories some 

16 years' earlier and had been involved in Lambda 

17 expression. 

18 Q Was he with a particular company or 

19 laboratory at this time? 

20 A He was with a laboratory. I can't 

21 remember whether, at that stage, he was attached to 

22 a company or not, or if he ever had. I think he 

23 had an association with an Italian group called 

24 IRBM but I don't know whether he was employed by 

25 them or not. He was based in Italy at that stage. 
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1 You know, obviously, if we look at 

2 Milstein; he was an expert in the field of 

3 antibodies. Look at Cesarini; he was an expert in 

4 the field of bacterial genetics. So these were 

5 people who - and they both had - obviously 

6 Milstein is in the lab, and Cesarini had been in 

7 the laboratory, so this was, kind of, rather 

8 a discussion of what you might say is, sort of, 

9 laboratory ideas, and I felt I couldn't 

10 unfortunately at that point be open to him. 

1 1 I felt rather embarrassed in dealing 

12 with Cesarini because I would have liked to have 

13 said, "Well, we're working on it." But, in fact, 

14 because of the agreement with Dave Chiswell, 

15 I couldn't. 

16 Q In the next sentence, in context, 

17 again under 2.1 reads: "The problem has been how 

18 to make it work." 

19 Does that sentence today have any 

20 meaning to you in reference to the context in which 

21 it was written in this document? 

22 A I think the context in which it was 

23 written was that, as far as Dave was concerned, at 

24 that time when he was writing this document, that 

25 the point of fusion was obviously important, and 
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1 there are many other features that might well be 

2 important. . 

3 Q Did he discuss with you what 

4 features there were and what would be important and 

5 what would have to be done and what the problem 

6 was? That's a multiple question but I'm trying 

7 give you ~ 

8 A Look, we had a very broad discussion 

9 at the very beginning of the uncertainties of the 

10 work, all the things that could go wrong. And, 

1 1 indeed, the other issue is demonstrating it because 

12 there's a question of experimental design, of 

13 choosing an experiment that would enable one to 

14 prove that the antibody was expressed on the 

15 surface and phage and would fold in a functional 

16 form. 

17 Q Was there an experiment that he 

18 identified as one that he wanted to follow in terms 

19 of steps? "He" being Chiswell, and the time being 

20 prior to the beginning of McCafferty's work? 

21 A I simply can't remember. 

m C\ A-nrl rrin vmi rpmpmVifr Hl<J ll*;t or 

23 litany of possible problems at that time? 

24 A At that time I think I was the main 

25 person concerned with possible problems because 


1 the D1.3 antibody, which is directed against hen 

2 egg white lyso2yme. W?^*^ 

3 Now, this antibody had been solved 

4 by Roberto Poljak and his group - 

5 Q Had been what, I'm sorry? 

6 A Solved. In other words, the 

7 structure of the antibody had been solved 

8 crystallographically by Poljak. 

9 And what this showed was that the 

10 antibody sorry, that the antibody was making 

1 1 contact with lysozyme across a wide surface, so we 

12 could define that the antibody had to be folded in 

13 order to be able to bind lysozyme because there 

14 were several, what are called, discontinuous 

15 epitopes. So several bits of the antibody surface, 

16 from different parts of the polypeptide chain, came 

17 together to bind to lysozyme. 

18 So that I think the Dl .3 antibody 

19 was something that I suggested we should work with 

20 because we knew, if we could demonstrate that the 

21 phage bound to lysozyme, then this would show, 

22 would be one way of showing, that the antibody was 

23 folded on the surface. And, you know, I had 

24 discussions with Chiswell about it, and McCafferty 

25 and me. They agreed. 
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1 I wanted to anticipate the problems and make sure 

2 we made the right design and experiment. 

3 Q And did you help design that 

4 experiment? 

5 A Yes, I did. 

6 Q What were the points, the problem 

7 points, that you designed around, so to speak, or 

8 designed to meet? f . . 

9 A Well, I think one of my concerns was i . 

10 that, if we went back to the early Smith work, that 1 , 

1 1 what this had shown was expression of a peptide on 

12 the surface of phage, and it had involved a i ,,,^ 

13 selection of those phages with polyclonal I :"* :' 

14 antibodies. And it was well-known that, first of i . ; 

15 all, peptides had a disordered structure and that, 

16 furthermore, polyclonal antibodies would often 

17 recognise linear forms of peptide. 

18 So that my concern was, if we 

19 expressed the antibody on the surface of phage, howj; ' i; 

20 would we know that it's folded? If, for example, 1^^.^*: 

21 we had anti-serum against the displayed antibody, LfS 

22 and repeated the experiment in the same way as |^ 

23 Smith, how would we then know that the antibody 

24 folded on the surface of phage? So I was very keenC- v-;. 

25 to use an antibody that we had worked on, which "^"^^^ 
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1 Q Were there any other problems that 

2 you identified at this time? And, again, this time 

3 being prior to the commencement of the experiment 

4 by Dr McCafferty? 

5 A Well, again, the other question is: 

6 How do we show that the thing has got binding 

7 activity? t-i^g 

8 Now, in Smith's papers they had ; 'i 

9 shown binding activity implicitly by selecting thc:--;^ 

10 phage, by demonstrating that they got enrichments 7 

1 1 of filamentous bacterio phage. \ 

12 One of the points that I suggested X^:^ 

13 was that we should use a direct binding assay; and 

14 that was the binding of - essentially, to bind the 

15 phage to a lysozyme coated surface and then to come 

16 along with anti-phage anti-serum. And, in fact, 

17 the reason why that was possible was because, for 

18 some years, some years' earlier, I had got hold of 

19 a stock of, I think it was, sheep anti-phage 

20 anti-serum. At that stage we were looking at the 

21 use of that serum to purify filamentous bacterio 

22 phage for sequencing, and, rather than using 

23 polyethylene glycol, which was the standard, I was 

24 quite interested in the use of the anti-serum. So, 

25 therefore, I had the anti-serum - actually, quite 
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1 a lot of it - at the back of the freezer. So, 

2 being aware of that reagent, I would say, "Well, 

3 hey, look, let's go and do it." 

4 Now, I can't remember exactly where 

5 the idea came from, but certainly the availability 

6 of that reagent was something that makes me believe 

7 I may have suggested it. But, equally well, it may 

8 have been suggested by Chiswell or McCafferty. But 

9 certainly I had the reagent to hand for 

10 that purpose. 

1 1 Q Any other problem that you felt 
* 12 needed to be addressed experimentally? 

13 A Well, one of the things that was 

14 worrying me about the whole project - well, let's 

15 say, there were obvious things like whether the 

16 antibody would compromise phage infectivity. 

17 Actually, that was something that was worrying 

18 Chiswell and McCafferty; it, you know, was a 

19 possibility. 

20 I was much more worried by other 

21 things; that was that, if the antibody folded up, 
99 it mmht well he in enuilihrium with an unfolded 

23 form. And so I was concerned about essentially 

24 having linear epitopes on the surface of the phage 

25 as well as the folded antibody. 
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1 So 1 was concerned about the 

2 background binding of phage. 

3 Q Any other ~ 

4 A And - 

5 Q " concerns? Sorry. 

6 A So, therefore, as a way of dealing 

7 with that, and, again, I can't remember exactly who 

8 suggested this, we undertook, to the best of my 

9 recollection - we, in fact, did observe that there 

10 was non-specific binding of the phage 1 can't 

1 1 remember exactly whether it was due to the antibody 

12 or was just an intrinsic feature of phage - but we 

13 introduced the use of milk powder in the binding 

14 and the selection systems. 

15 And that was something ~ which, 

16 again, I can't be sure who suggested that — but it 

17 was something that I could very well have suggested 

18 because we*d been working with antibody single 

19 domains and we knew that we had a high background, 

20 if you just took an isolated antibody single domain 

21 and tried to do an ELISA reaction to look at the 

22 direct binding of that, and we could destroy the 

23 unspecific binding by the use of milk. So that was 

24 another experimental feature that we had to build 

25 into this project. 
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1 Now, that was worrying because, if 

2 you have an equilibrium - or, indeed, even if 

3 there weren't an equilibrium; even if they*d been 

4 trapped in different confirmations; that I had 

5 some mixture of folded and some mixture of unfolded 

6 or incorrectly folded antibody - although the 

7 ELISA, that is the use of the direct binding assay 

8 that I described to you, would identify the 

9 presence of folded antibody, which, of course, is 

10 very encouraging, when we moved to the selection 

1 1 stage, we were obviously worried about whether this 

12 unfolded antibody might be sticky and compromise 

13 the selective process. 

14 So, essentially, if we had a high 

15 background of binding of the filamentous phage, 

16 this could compromise the specific binding signal 

17 and mean that the selections didn't come to 

18 anything. So I was rather concerned about that. 

19 That was a problem that Smith hadn't 

20 faced, because he had anti-serum which was binding 

21 to, essentially, unfolded peptide. So his 

22 anti-serum should recognise the various 

23 confirmations of unfolded peptide that were 

24 present. In our case, we might have to distinguish ^ 

25 between a folded and unfolded antibody. ^ 
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1 Q I'm trying here to give you the 

2 opportunity to give me your full list, if you can. 

3 So ril press you one more time. Is there 

4 something else that — 

5 A Well, look - 

6 Q " you might want to say here? 

7 A I don't think I want 1 don't want 

8 to say any more. Those were the things that seemed 

9 to me to be the most important. There may well 

10 have been other you know, until you do it, you 

1 1 simply don ' t know. 

12 But they were the ones that were 

13 uppermost in my mind at the time, particularly in 

14 terms of the experimental design; how we designed 

15 the experiment in such a way that we can avoid 

16 these problems arising. , 

17 Q Now, did I understand you that, in fe^ 

18 assessing what the problems might be, you studied ]1 

19 the Smith articles? Is that correct? It:^ 

20 MRVEZEAU: I'm going to object to ^ 

21 that question as lacking a foundation. % 

22 THE WITNESS: Obviously what I did M 

23 was to study - I remember looking at the first |^ 

24 article, the Smith '85 article and, as I think 

25 r ve explained earlier, there were a nimiber of 
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1 limitations of that, including the fact that one is 0. 

2 cloning into inside a protein gene. 

3 As I said earlier, I was aware at 

4 that stage it was also possible to go into the end 

5 terminus, but I don't remember at that point 

6 reading the Parmley and Smith paper. I might well 

7 have done but I simply don't remember it. V 

8 BYMRSKILTON: \ 

9 Q The next sentence in context then - 

10 again, going back to 2.1, page 0144 under history, 

1 1 reads as follows: "John McCafferty and myself 

12 devised a potential solution and made the key 

13 oligonucleotides during the Autumn of 1989." 

14 Did they discuss - either one of 

15 them discuss that sentence with you prior to 

16 McCafferty undertaking his experiment? 

17 A All I remember was that they told me 

18 that they had - that they had thought about it to 

19 the extent that they had come up with a design. 

20 I don't remember them telling me that they had 

21 actually done it. 

22 Q What was the design that they told 

23 you they had come up with? 

24 A Well, it was a cloning site at the 

25 end terminus of the antibody genes. But I can't 
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1 they had already selected was what was used 

2 experimentally, was it not, by McCafferty? 

3 A They cloned it at the end terminus 

4 or within a residue or two of it. 

5 Q And that was, essentially, work that 

6 they had brought with them to your laboratory, is 

7 that right? 

8 MR VEZEAU: I object to that as 

9 having no foundation, and that is also indefinite. 

10 THE WITNESS: Sorry, they had 

1 1 brought? Sorry, could you repeat the question? 

12 I got a bit lost there. 

13 MRSKE-TON: T 11 rephrase it. 

14 THEWTTNESS: Thank you. 

15 BYMRSKILTON: 

16 Q When was it, to your understanding, 

17 that they had created this design? 

1 8 MR VEZEAU: I object to that as 

19 being indefinite with respect to "design". 

20 MR SKILTON: I'm using, I believe, 

21 the term the witness used in his last answer. 

22 MR VEZEAU: Same objection. 

23 MR SKILTON: (TO the witness) You 

24 may answer, subject to the objection. 

25 THE WITNESS: Sorry, so the question 
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1 remember if the vector they had used already had 

2 a cloning site there or whether they were, 

3 essentially, designing a cloning site to 

4 accommodate the antibody fragments with the cloning 

5 sites that we'd been using, which were introduced 

6 by the PGR oligos. 

7 Q And it's that design of the cloning 

8 site that they contended was the invention, is that 

9 correct? 

10 MR VEZEAU: I object to that as 

1 1 lacking a foundation. 

12 THEWTTNESS: At one point, when we 

13 were discussing the early work, as I've explained 

14 to you, they believed that the cloning site might 

15 be important. So we're talking about very - we're 

16 talking about directly after the antibody proved to 

17 be expressed, they felt that might be a key 

18 element. 

19 I think he's over-stating the case 

20 at this particular point. It's certainly not 

21 a view that I would agree with, that those 

22 oligonucleotides were key. I didn't agree with it 

23 then. I don't agree with it now. 

24 BYMRSKILTON: 

25 Q The end terminus, though, that which 
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1 is? Can you repeat the question? I'm sorry. 

2 MR SKILTON: It's all right. 

3 THE WITNESS: The last question. 

4 COURT REPORTER: "Q. When was it, 

5 to your understanding, that they had created this 

6 design?" 

7 THE WITNESS: Created the design? 

8 So, in other words... 

9 I don't know when they made the 

10 phage, if that's what you mean, with the altered 

1 1 site; whether they had made it before or whether 

12 they made it in the laboratory when John McCafferty 

13 started the work. 

14 I was certainly aware that, before 

15 they came, they said that they had designed an 

16 oligonucleotide for this purpose, but I simply 

17 don't remember whether they brought with them phage 

18 in which they had made these changes. 

19 MR SKILTON: Why don't we take our 

20 lunch break now - it's almost 12.30 and 

21 commence again at 1 .30, if that's appropriate for 

22 everybody? 

23 MR VEZEAU: That's fine, 

24 VIDEOGRAPHER: We're going off the 

25 record. The time on the video monitor is 1 1.24. 
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1 (A short recess at 12.24 pm) 

2 (Resumed at 1.33 pm) 

3 VIDEOGRAPHER: We are back on the 

4 record. The time is 12(sic).36. 

5 BYMRSKILTON: 

6 Q Dr Winter, when was the first time 

7 you met John Walton, the gentleman in the room 

8 today? 

9 A Sean Walton. I don't know. 

10 Q Have you had more than one meeting 

1 1 with Mr Walton over time? 

12 A Yes, I have. 

13 Q What's the circumstance of the 

14 meetings or meeting? Is it in relation to patent 

15 prosecution issues? 

16 A Yes, I think so. I think I met him 

17 once at a social function, to my surprise. 

18 Q Tm going to focus you on the US 

19 108 patent and the application that was filed in 

20 the United States. 

21 Do you recall whether or not you 

22 have seen any filings by CAT in the United States 

23 patent office with reference to the 108 patent? 

24 A I have no specific recollection of 

25 it. 
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1 something; you know, written a letter to him at 

2 that stage. But I simply don't remember it and I 

3 don't think it was important. 

4 Q Well, is it fair to say that, from 

5 your point of view, you didn't play - you did not 

6 play a major role in the prosecution of the 

7 108 patent? 

8 A The prosecution of the 108 patent in 

9 the United States now - 

10 Q Yes. 

11 A " you're referring to? I would say 

12 that the prosecution is the state at which it goes 

13 from filing. You're looking at the period of 

14 filing on to grant? 

15 Q Right. 

16 A Is that what you're talking about? 

17 Q Yes. 

18 A I would say that I didn't play 

19 a major role in the prosecution. 

20 Q Can you describe any role that you 

21 played in the prosecution of that patent, the 108 

22 patent, in the United States patent office? 

23 A Well, I probably played some role 

24 but I can't actually remember what it was. 

25 I was mainly concerned with the 
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1 Q Did you ever talk to attorney David 

2 Clough, another person in the room today, prior to 

3 getting ready for your deposition? 

4 A I think I met him. It may have been 

5 many months' ago or at an earlier stage. I simply 

6 can't remember for sure. 

7 Q Might it have been in preparation 

8 for your deposition for the last case, the 793 

9 case? 

10 A Possibly. 

11 Q Do you recall whether or not you 

12 ever worked with or consulted with Mr Clough with 

13 reference to the prosecution of the 108 patent in 

14 the United States patent office? 

15 A I don't specifically recollect it. 

16 Q Do you recall working with attorney 

17 Walton with reference to the European patent 

18 proceeding relating to the European equivalent on 

19 the 108 patent, the McCafferty patent? 

20 A I don't recollect it. But I have to 

21 say, all of these, as far as I'm concerned, are 

22 details. I wouldn't necessarily be expected to 

23 recollect unless he'd played a major role. I can't 

24 say that I didn't necessarily get a phone call from 

25 him on that subject, or I may even have signed 



Page 124 

1 repertoire patent and discussions about that. 

2 Obviously questions in relationship to the 

3 McCafferty patent would come my way from time to 

4 time, but certainly I was less involved. 

5 Q Do you recall any questions that did 

6 come your way from time to time with reference to 

7 the- 

8 A No. 

9 Q " McCafferty patent? 

10 A No. 

11 Q Let me direct some questions with 

12 respect to the European patent, the version of 

13 McCafferty, and specifically after oppositions were 

14 filed in Europe. 

15 Are you aware that, in fact, 

16 oppositions were filed in Europe? 

17 A I think I was told oppositions were 

18 filed, yes, although whether there was one or two 

19 I don't know. 

20 Q Did you read any of the opposition 

21 papers? 

22 A I don't think so. 

23 Q Do you recall whether or not you 

24 read any arguments that were made by Cambridge in 

25 response to any of the opposition papers? 
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I L 


I'll rpQtatp it I * - 

f ~ ' 


13 


has to be open about his understanding of the prior 


1 5 


A "yhl^nV X/All r^^'.T^-* 
A 1 llalLK. yUU. " 


1 >t 
14 


art ana aisciose an me prior an ne s aware or. 


14 


o t-Tavp vmi rpiiH thp ^mith fTTant i 


15 


Q Have you ever been given any written 


1 J 


appiloallUU: 


1 

Jo 


maienais wnicn siaie me auiies as mey reidic lo 


1 ^ 
1 0 


A Mn 


1 / 


an inventor or an applicant, by anybody at any 


1 / 


MR VP7PATT* I'll nhiprt Tnst a 


1 O 


11 me : 


1 C 


mimitp \X/pn wp ant n "nn" thprp hut I'd nhiect 
minuic vYcii, wc ^ui « iiu uit-iw, uui i u uujwwi. 


1 0 


A T iViinV r\r\ 4}ia T fliiTiV Vi\7 \\\f^ 

A 1 iiiiiiK un uic 1 iiuiiK uy iiic 


1 y 


tn that miestion anvwav for lack of foundation as 




miu nineiies i naa noiicea — i uon i Know wncinur 




tn ohnrnrtpri^atinn nF th?it Hnnimpnt ' 


zl 


11 was me iirsi iime i a ueen given me rorms, oui 




MR IT TOM- WpII that's whv 1 








nhrased the auestion as I did in the first 


23 


on forms relating to the US patent office, that one 


23 


instance. So I'll try again. Let's just- : 


24 


had a duty of disclosure. But exactly when that 


24 


THE WITNESS: Can ljust 


25 


was, when it impinged on my consciousness, I don't 


25 


characterise my -- v 
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1 


know. 


1 


\AD CVTT TOKI* PipncP 


*> 
2 


Q Wnat you do recall relates to, 1 m 


2 


IHb WiliNbbo. can 1 jusi bay ; - 




going 10 say, me Gocumenis max you signeu; is 


J 


c/^rY^^»thinfT nhnnt aticw/Pr*? 

oUinCUllIlg ttUUUl liiy alloWCl . • - 


*♦ 


that a fair characterisation of what you just said? 




IV11\ ofvlLf iUlN. rlCaoC 


J 


A I don't know. I don't think I was 


c 

J 


Tucr WATTMPQQ- T iinrlpr^tnnH thnt 


0 


aware of it early on. In other words, it may well 


c 
0 


■fr■/^rv^ -r A o rl i -rt rr iViA f AC+itYir^'n\r /^f fhp nthpT WltflPSSPS 

rrom reaaing me icsiimony 01 uil- uldci wiuit-aowo, 


/ 


DC max J signea oocumenxs, dux i uo nox jcnow 


/ 


tha+ fhprp n cyT^r\i nnnlipntinn th^t vmi WPTC 
Ifldl UiCrC Wao a glalll aUL/il^aLluli UluL yxju. wvi^ 


Q 
o 


wuL-uici di iiidi puini 1 was aware or max. 


Q 
O 


crninfT nn ahmit whiph "in thp IfltR ClPntlCS 
going UIl auUUl, WlUUil waa lii iiiw lai^ uxgLii>i\.^o. 


n 

y 


I have become aware of it over 


9 


i was nox aware 01 max grani 


lU 


a period of — probably by the mid-nineties I would 


10 


appiicaxion. in lacx, 1 aon i uuuk 1 vc cvci bwcn 


1 1 


Ol^f T T^r*)^ nWrOT"A ^4 V%1l4 T ^A.^^^^ 1^*<*A.wr w vV«a4V«A^ 

say J was aware or it, out i oon t Know wnemer 


1 1 


a granx appiicaxion oy oeorgc oiiuui. 


1 0 


early on I was aware of it, even if I should have 


12 


biMKorULlUN. 

\ ■ 'K 


1 1 
1 J 


ucc^n. 1 can x pc sure. 


13 


r\ T Tr* ^^n/^ tn thic Hnv*? ^ 

up anu lo iiua uay ; 




nave you seen any reguiaxions 


1 A 

14 


A Vac T thinV thnt'c pnTTPPt 
A I eb, i lillllK Ulal o L.'Ui iwv.'i. 




relaxing xo me auxy or aisciosure.' ine Unitea 


15 


1 may nave seen a paper muic | 


1 o 


olaicb rcucidi v^ouTx reguiaxions.' 




•rAr»A-r(tK/ T-n fflpt T thiTiV T HiH spp a nanpr more 1 
recenxiy. in laui, i umuv i uiu ott- a ^a^j^i m^ji^ t 


17 


A 11 uio reguiaiions were on me 


17 


recenxiy, wixmn mc laai i^w ycaia, uul v./titaiiiijr j. 


i o 


paiLriu iuiiii, men 1 musx nave seen it, ir i u 


18 


nox ax me xime we rc laiiung auuui. j . ..j^ 


10 


signea me aocument, out i don t recollect 


19 


Q Wnat is me paper you re auuuing 10 


20 


i^o^iviji^ a, boii oi, scparaic orocnure or anyming 


20 


nere.' \ 


21 


jiKc uiai on 11, or sxuaying ix panicuiariy. j . ^ 


21 


A T rlnn** T-AtYiAinKpr Thprp was Ji nanpr • ■ -"^ 
A 1 aon X rememoer, iuwil. was a pup^i t; 


22 


Q Have you ever read a document [ 


22 


I was asked to review, make some comments on for.|t> 


23 


which can be described as a George Smith grant 


23„ 


a journal. This paper must have been in the last pp 


24 


application or George Smith grant? l^f 


24 


three or four years. 


25 


A Have I ever - T 


25 


MRSKILTON: Mark that, please. 
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1 

1 


(Exhibit 10 marked for identification) f 


1 


this material as "a document". In other words, i30 


2 


BY MR SKILTON: 


2 


John, there are several computations here. /• 'V| 


3 


Q Dr Winter, I place in front of you 


3 


MR SKiLiON: I repfirasea it, you may j . 
recall, as "pages" taken from. I - 
MR VEZEAU: On, pages are line. i . 


4 


what has been marked in these proceedings as 


4 


5 


exhibit 10, which I will describe as a document 


5 


6 


bearing the Bates stamp numbers of CM040479 through 


6 


I have no problem. I mean, I appreciate you putting -i 


7 


CM040554 inclusive, I believe. 


7 


this letter in front of me. I can tell you, this I , 


8 


MR VEZEAU: I can tell you, it 


8 


is the first time I've seen this letter, but I have 5. .|; 


9 


isn I. 


9 


no problem with it, ^ 
Now, did we mark this as an \ j 


10 


MR SKILTON: It IS not/ 


10 


11 


MR VEZEAU: Maybe it is. I can t 


11 


exhibit.' 1 


12 


tell you anything. 


12 


MR SKILTON: We did. |- ' 


13 


MR SKILTON: Thank you. 


13 


MR VEZEAU: Okay, \ 


14 


I will represent that this is a 


14 


1 

BY MR SKILTON: , 


15 


document that your office has identified to us as 


15 


Q With all that folderol, have you J 


1 c 

16 


the one that was in the files of Sean Walton, 


16 


ever seen these pages inclusive, or any of them. 


17 


MR VEZEAU: My oiiice did not 


17 


prior to this very moment? 


1 Q 

Jo 


represent that this was a document. Let's make 


18 


A Well, I've looked at the front, and 




that clear. 


19 


I've looked at a few pages inside, and I can say 




MK bKILTON: All rignt. Well, 


20 


I've not seen the ones I've seen. 


21 


again, these pages, to my understanding, were in 


21 


If you want me to say whether I have 




ulc ilicb oi ocdn wdiion. uo you agree wiin xnai 


11 


seen any or tne pages, 1 m going 10 nave xo go 


23 


statement? 


23 


through them one-by-one and search my memory banks, 


24 


MR VEZEAU: No. I have no idea 


24 


but I'd be surnrised if I'd seen them 


25 


about that. If you say that's what you were told 


25 


Q At least as you sit here today, and ^ * ;^ 
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1 


by my office, that's fine. I'm just not sure I am 


1 


based on what you have looked at, it s not 


2 


aware of that. (Document handed) Thank you. 


2 


a document or set of pages that you're familiar 


3 


(bxniDit 1 1 marked tor identification) 


3 


With? 




MR SKILTON: Tne witness doesn t 


4 


A No. 


c 
J 


nave lO looK at tnis. 


5 


Q Is that correct? 


0 


( 1 0 me witness ) l nis is tne 


6 


A Correct. 


7 


lawyers taiKing just to oe sure we nave tne rignt 


7 


Q With respect to the various 


Q 

O 


document on the record. 


8 


communications you had with Sean Walton, do you 


Q 

y 


THE WITNESS: Okay. 


9 


have any recall of any conversation concerning a I j 




MR SKILTON: I nave put m the 


10 


Smith grant or a Smith grant application? ^ 


1 I 


record exhibit 1 1 which, on its face, purports to 


11 


Til* . 1 . . 'jT •■ 

A I believe that at some point I was 


1 0 


oe a letter rrom one Ms btueber to Mr Harth dated 


12 


asked, either by Sean or it might have been 


1 J 


April 25. I'll read the sentence in, and let's see 


13 


Sean through Ron Jackson, had 1 — J 




wnetner tne documents that I ve identified are 


14 


MR VEZEAU: At this point, those / . ..; 


1 C 
ID 


consistent witn tnis letter. 


15 


communications are privileged. I think you need fe| 


10 


A copy or tne Smith Grant 


16 


to listen to this question carefully and, if you 


17 


appncaiion irom Mr Walton s iiles is numbered 


17 


can, answer it yes or no. \ 


1 fi 


CM040479 tnrougn 4Ujj4. ; 


18 


If you can t, we 11 have to deal f 


jy 


I believe those are the numbers 


19 


with it, but please listen to the question j . 




I used in my identification. i 


20 


carefully because the actual conversations may be | -'v^ 


01 


MR VEZEAU: Yes, but we have also 


21 


privilege. i. 


22 


learned that this is not a document, during the i 


22 


THE WITNESS: I see. L:£( 


23 


course of discovery, and it's a deposition which \^ 
your side has taken, so I just alert you to that. | 


23 


MR VEZEAU: That's my concern. . ^ 


24 


24 


THE WITNESS: Okay. p| 


25 


That's why I objected to the characterisation of 1 


25 


MR VEZEAU: Thelma, do you think you p|| 
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1 


could read the question back, please? 


1 


given you, "no". And I don't think I was given anyf 


2 




2 


more detail than that. \ --^^^ 


1 
J 


trt -tVw* \;nriniic romTminiraf irin<; vou nan with 


3 


Q Did you ever have any conversation ; .j 


4 


oCan WaliOn, UO you IlaVC <xuy icv^an ui any 


4 


with David Clough concerning the Smith grant or j t 


5 


conversation concerning a omiin gram or a omiui 


J 


^mith CTant annlication*^ ' 


6 


grant application / 


D 


A T Hnn't think so 


7 


THE WllNbob: 1 nave nu bpccuiu 


7 


Q Does the name Jim Wells mean j <; 


8 


recall oi a conversation wiin oean wduon on uic 


Q 
o 


anvthinp to vou*^ ^' 'V; 


9 


subject. 


9 


A Yes, it does. L - - 


10 


BY MR SKiLlUiN. 


10 


Q When was the first time you met \ :\ 


1 1 
1 1 


n Wprp vnn pvpr a«;ked to review anv 


11 


Mr Wells " Dr Wells? [ 3 


12 


arguments maae in ine European paieni oiiicc uy 




A I don't know for sure, but I think | 


13 


CAT concerning me oniiin gram or omiin gidm 




it was in the mid to earlv eiehties. \ 


14 


application? 


14 
It 


0 Do you recall the circumstance of \ 


1 c 

i J 


fx INUj 1 WUo IIVJL. 


15 


that? 


15 


L/0 you nave any general iccuiicLiiuii 


1 u 


A I don't recall the specific 


17 


of any discussions concerning the Smith grant or 


1 1 
I I 


rirnimstanrp nf when I first met him I have 


18 


Smith grant application with Mr Walton? 


1 c 
lo 


a rprrkllprtinn nf havincr mpt him ITI the United 


19 


MR VhZbAU: 1 oeiieve uiai qucbuon 


1Q 
1 J 


*^tatPS 
0 La ivo . 


20 


naS DCCn uSKCU anu alloWCICU allU 1 UUJUL-i KJii mat. 


20 


Q What was discussed, if anything? 


21 


basis. 


9 1 


A One of my PhD students, Paul Carter, 


12. 


\AD Qk'TT THM- T Will cav thnt hlQ 
MK oiVlLflkJi^. 1 Will oay lllal ilia 


22 


had gone to work as a post-doc with Jim Wells, and 


23 


answer, as we understood it, was "specific 


23 


I think we were just discussing protein engineering 


24 


recollection". 


24 


in general. 


25 


MR VEZEAU: Well, I'm not sure what . 


25 


MR VEZEAU: John, did you want to 
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1 
1 


ine Qiiierence is oerwccn opcciiiu auu ^cuciai , 


1 


takp a minute*^ 




SO I 


2 


MRSKILTON: if I may. I'm sorry. 




Mrs. oNlLiUiN. iiicic may Uv iiuiiw. 




MR VEZEAU: Ycs, we'll just take 


A 

n 


mlv VriZ*C.AU. 1 UllUClolallU. iliai a 


4 


a minntp fir two 


c 

J 


wny 1 maimain my oojeciion. 


•/ 


VIDEOGRAPHER: We're going off the 


0 


\AQ CVTT TOM- T*ll ncV it 5ia?tin 
Miv oiSJi^lL/iN. I 11 cibK IL again. 


/; 

V 


rprnrd The time is ISOOfsic") 


7 


Lrin VYixiNCoo. I Co, Liiaiix yuu. 


7 


(A short recess at 2.00 pm) 


Q 

o 




Q 

o 


r Resumed at 2 09 om) 


0 


r\ T^rt \/r\n Via\/p artx/ frpnpT*al rpr'/^llpr'tirtn 
i^O yUU UaVC ally gCIlCi al ICwUll&CLlUll 


Q 


VIDEOGRAPHER: We're on the record. 


in 


f\€ !*Ti\/ r'rtTi\rpTcntirtTi V*pHTr#3>pn \/r\nrcpl'F \At \A/flltnT1 
\Jl ally L/UllVCIoallUll UdWwCli yuuioCii allU IVll vvaiiuii 


in 


Thp time is l^OQ^sic'^ 


1 1 
J 1 


concerning me omim gram or omim gram 


1 1 
1 1 


TIV MD Qtf IT TOV- 
lJi MK ofw.lLlWiN. 


iJ. 


appiicaiion / j , 




n Hr Winter hefore we took the break 


1 J 


A 1 ndvc no general recuiiccuun oi 


1 J 


wp were talking ahout Jim Wells. 


1 jt 

14 


a conversaiion wim oean waiion, oui i was aware 


1 A 
In 




1 c 


'tVi!j+ tlip tnaftpr ViaH V*ppti raicp/^ i 
Ulal UIC iUalLCl llaU UCCU lalowU. 


1 < 

1 J 


n Rieht At anv time did vou become 


io 


UT/Niir /It /I If/Ml V\o/*/N'rvio QiifOTV* i^"*? ' 

now uia you oecome aware or it: 


10 


famJiinr with thp wnrk that Jim Wells was doing? 


17 


A Well, inat s wnat i aon t Know. ; 


17 


A wnicn woFit.' 


1 0 


1 oeiieve i may nave oeen asxeu a quesuon oy 


1 Q 

lo 


n WpII let'*: talk ahout on the human 


19 


Sean Walton or by Ron Jackson, and I simply don*t 


19 


growth hormone? 




icmemuer now wno wouiu ndve rdibcu u. i 




A T Viprame familiar at some Doint that 




Q Do you remember what the question [ . 


zl 


Tim WpIIc wac wnrkinp on human erowth hormone, yes. 


22 


was? ' 


22 


I can't remember exactly when it was. 


23 


A The question was something like, 


23 


Q Are you aware that he ultimately 


24 


"Have you ever seen a grant application from f ' ' 
George Smith?" And my answer was the same rve 


24 


published a paper with Dr Bass concerning the 


25 


25 


display of human growth hormone on phage, bacterio 
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1 phage? 

2 A Yes. 

3 Q Did you read that paper? 

4 A Yes, I did. 

5 Q Did you read it at the time it came 

6 out, it was published? 

7 A Yes. 

8 Q Did that give you information about 

9 work that Doctors Bass and Wells had been doing 

10 that you didn't know? 

1 1 A Yes. 

12 Q Prior to reading that paper had you 

13 been aware, however, that they were seeking to find 

14 a route to display on bacterio phage the human 

15 growth hormone? 

16 A I was aware that they were trying to 

17 do that, that's correct. 

18 Q When did you become aware of that 

19 fact, if you recall? 

20 A I became aware of the fact that they 

21 were trying to display human growth hormone in - 

22 n must have been some time in the spring of 1990. 

23 Q What was the circumstance of that? 

24 How did you become aware of it? 

25 A I'll need to take a step back. 
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1 at it some time before she left Genentech. 

2 So at that point I said, well, you 

3 know, "Does it work?" She said she didn't know. 

4 But she said, "You should contact Jim." 

5 Now, as it so happened, there was 

6 a meeting, a protein engineering meeting, on the 

7 island of Spetses in Greece. I was going to that, 

8 and, in fact, Cara was going to it, as was 

9 Jim Wells. And I decided that the best thing to do 

10 would be to bring the matter up then rather than 

1 1 ring him cold. I knew Wells but not incredibly 

12 well; he's a very friendly person, but I felt that 

13 this was something that I wanted to talk to him 

14 about face-to-face. 

15 So, in fact, when I went to Spetses, 

16 Wells wasn't there at the beginning; he turned up 

17 I think a day or two late. I think he came in 

18 actually during a performance, some kind of Greek 

19 tragedy, which was extremely boring, and we were 

20 all forced to watch this. And it was dark. And 

21 I remember Jim came in. I didn't see him at first 

22 but Cara saw him, and she came to me afterwards 

23 I think later that evening or possibly the 

24 following morning, I can't remember - and said, 

25 "Jim is furious with me for telling you about 
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1 actually, to explain. It will probably save you a 

2 lot of questions and save your voice. 

3 Q Thank you. 

4 A In 1 989, in the summer of ' 89, 

5 Andrew Griffiths and I were having a discussion in 

6 the laboratory about expression of or display of 

7 antibody fragments on filainentous phage. 

8 At that point Cara Marks, who was 

9 the wife of Jim Marks - she was a PhD student at 

10 my laboratory, and she had come from Genentech 

1 1 and Cara said something like... - 

12 We were discussing this. In fact, 

13 I was discussing it with Andrew Griffiths, and we 

14 had actually thought that we would go ahead with 

15 the use of phage; we were equivocating between 

16 lamB and filamentous phage at that point. 

17 And she said - she was on an island 

18 behind the main bench - she'd been going in and 

19 out - and she suddenly popped up and said, 

20 "Jim Wells has been trying that for a while." 

21 That was actually complete news to me at that 

22 point, 

23 So I said, well, you know, "How long 

24 has he been doing it for?" She didn't say exactly 

25 what he'd been doing, but she said, well, he'd been 
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1 Genentech proprietary work." And I said, "Well, 

2 I'll talk to Jim." 

3 Jim Wells was very circumspect. It 

4 was like a different person. He was pleased to see 

5 me, but said that Cara never should have said 

6 anything about their work. And,, actually, I agreed 

7 with that because she placed me in quite 

8 a difficult position; we had delayed working on 

9 the phage display and I think it put Jim in a very 

10 difficult position because he wasn't, obviously, 

1 1 exactly sure what Cara had told us - or told "us"; 

12 myself and Andrew Griffiths. 

13 I explained to him that all I knew 

14 was that he'd been trying it. And he said, "Well, 

15 there's lots of problems." And I said, "Well, 

16 look..." You know, I knew Jim Wells was an 

17 excellent scientist. 

18 I pointed out that we were involved 

19 in this scientific competition with Richard Lemer, 

20 and we would like to express antibodies, and would 

21 it be possible to collaborate with him since it 
T> ar^nnnrf^A ir\ Hf» Qn Hiffimlt And he said "Well 

23 it could be a problem because of Genentech 

24 corporate policy, but please could I refrain from 

25 discussing the idea with anybody?" And I said, 
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1 "Yes, you can take this as being confidential." 

2 This was actually a discussion I had 

3 completely in private.with Jim. He'd been very 

4 anxious to make sure, I think on that occasion, 

5 there was only myself and himself. Cara, I don't 

6 believe, was there. 

7 So I said, yes, I could say I can 

8 keep this confidential; it's to neither of our 

9 advantages to discuss this, particularly if it 

10 works, and he said he'd look into the possibility 

11 of a collaboration, but he said it's really too 

12 early to say; for commercial reasons, and kind of 

13 others, he couldn't really say anything about it at 

14 this point, apart from the fact that it's not 

15 straightforward. 

16 Now, I have to say at that point 

17 I was rather disappointed. I was disappointed 

18 actually to hear that there were considerable 

19 difficulties. I'd been alarmed to hear from Cara 

20 that he'd been working on it for a period of time, 

21 and he appeared to be saying it doesn't work or 

22 that there's difficuhies, but he didn't actually 

23 say what the difficulties were. 

24 So, after that Spetses meeting, we 

25 went home. 


Page 147 

1 exactly what was going on in Genentech at that 

2 time. 

3 I felt, actually, that I'd been 

4 compromised; I'd been compromised by Cara telling 

5 me that Jim was doing it, and I'd found myself 

6 compromised by the fact that I had, in Spetses, 

7 agreed for the time being not to undertake work on 

8 filamentous display of antibodies. 

9 But I was still hopeful that we 

10 could come to a deal whereby we might get some 

1 1 information that would help us to express 

12 antibodies and to be able to select them. 

13 Chiswell argued that, to the extent 

14 that he'd come up with the idea independently, and 

15 also to the extent that we had agreed to keep our 

16 idea secret, that I should not disclose the 

17 proposed experiments, namely, our own attempts to 

18 display antibodies on phage. I agreed to that, but 

19 I felt very uncomfortable about it. 

20 Later in January - no, it wasn't 

21 January. I don't know when it was exactly. It was 

22 either January, reoruary or Marcn oi ly^u i wcm 

23 a meeting in the States, and that was the meeting 

24 I mentioned to you where Jim Wells was. In fact, 

25 I was only there very briefly; something like 
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1 And I had at least one conversation 

2 on the phone with him before Christmas 1 can't 

3 remember exactly when it was - 

4 Q Of nineteen -- 

5 A Christmas '89 - whether they would 

6 be willing to collaborate with us for expression of 

7 antibodies. And he kept saying, "Well, actually, 

8 it is difficult." He seemed to be emphasising less 

9 the commercial issue than it was difficult, but 

10 obviously he wanted it to be kept a secret. And 

11 I said, "We can live with that because it's not in 

12 our interests to disclose it to the Lemer camp." 

13 When I talked to David Chiswell, 

14 David Chiswell sorry, when David Chiswell... 

15 I didn't say anything to anybody 

16 about those discussions until such a point when 

17 David Chiswell mentioned to me what he obviously 

18 regarded as his idea of using filamentous bacterio 

19 phage. And I have to say that I had actually told 

20 Jim Wells that we would not pursue — pending the 

21 answer from him, that I wouldn't pursue it. 

Till* l-*Tf /^!iT*i c+t^ac 1 \i/ac V^p^r^mincr 
DUX, Oy V-'linSiinab, l Wao UCCUllUIlg 

23 uneasy that I was being strung along; I didn't 

24 know what the difficulties were, it didn't seem to 

25 get any more positive. Actually, I have no idea 
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1 a flying visit of a day or two. I think I might 

2 have stayed overnight. 

3 The meeting was one in which 

4 Jim Wells was featured to appear, and he came. In 

5 fact, because the meeting was fairly intense, 

6 I didn't get a chance to talk to him at the meeting 

7 itself about the phage, the possibility of phage 

8 display, but he offered to give me a lift to the 

9 airport. And I asked him whether they were still 

10 interested in collaborating. And he said, "Well, 

11 you know, it was extremely tricky. They weren't in 

12 a position that they could collaborate at this 

13 point." 

14 And I believe I said at that point, 

15 "Well, you know, you keep going on about 

16 difficulties, but does it work?" And he said 

17 something like, "Put it this way, we're expressing 

18 a protein, and it's recognised by antibodies, but 

19 we've also got a mutant, and we know that the 

20 protein doesn't bind at all well to antibodies. 

21 But, when we look at binding on the phage, when we 
00 innV at hindine of the ohace, we don't see any 

23 difference." 

24 And then, in fact, he said, "Look, 

25 I shouldn't have told you anything." Really, you 
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1 know. And 1 said, "Well, look, you know, we*re 

2 going to have to go our own way." 

3 And I think he then told me that 

4 Paul Carter was contemplating displaying antibodies 

5 on phage in Genentech. But he didn't say he would 

6 or he wouldn't; he just said "Paul Carter is quite 

7 interested if we get it to work", whatever the 

8 thing was he was expressing, 

9 Now, at some point, I think he might 

10 have said he was working on growth hormone, but 

1 1 that would be surmise on my part. What was 

J 2 represented was that there was a polypeptide that 

13 was expressed and it was recognised by antibodies, 

14 but tliere was a problem in that two proteins, which 

15 he said were known to have very different binding 

16 characteristics, but the same on phage. 

17 Later, when I read Wells' paper, 

18 I realised that what he must have been going on 

19 about was the avidity effect, because what he did 

20 was to make a way of reducing the valency of 

21 display of growth hormone on the surface of phage. 

22 But actually that wasn't the 

23 interpretation I placed on it at the time. I 

24 didn't have the faintest idea exactly what was 

25 happening. 
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1 BY MR SKILTON: 

2 Q Is that a fair reference? 

3 A Well, the conversation that I've 

4 told you about, that first conversation, which was 

5 actually I think, apart from Spetses, the only 

6 other conversation I had involving Cara Marks in 

7 respect of phage display, was probably around April 

8 or May. It was basically of 1 990. Is that right? 

9 Sorry, '89, 1989. So we had had... 

10 It was really the discussion that 

1 1 Griff and I were having, Andrew Griffiths and I 

12 were having, kind of, in the lab, in my own 

13 laboratory, where she'd, sort of, unexpectedly 

14 intervened. 

15 Q She overheard it apparently? 

16 A She overheard it, yes. She wasn't 

17 " I wasn't discussing it with her. She was 

18 working on something completely different. I've 

19 forgotten what it was now; it was probably 

20 catalytic antibody. 

21 Q You were talking, were you, about 

22 issues of display of antibodies with Dr uniiiths.'^ 

23 A Correct; whether now, having shown 

24 that we could make an antibody library, we could 

25 look at the different systems that might be 


Page 150 

1 It seemed to me that what he was 

2 talking about wasn't so very different from Smith; 

3 he was saying that his protein, whatever it was, 

4 bound to antibodies and, furthermore, he didn't see 

5 any difference between the binding of the wild type 

6 and the mutant protein, which actually suggested to 

7 me that they were unfolded, or that there was some 

8 stickiness, and I, in fact, wondered whether he 

9 must mean that. 

10 But just as we were more or less at 

1 1 that point, the airport loomed and, basically, 

12 I had to get off. But he wasn't willing to say any 

13 more. He said, "I've told you more than I should 

14 say and, please, we must keep this confidential." 

15 And I agreed to do that. 

16 Q When Cara Marks first raised the 

17 issue in the lab, can you tell me approximately 

18 what the date of that was? 

19 MRVEZEAU: Raised the issue? 

20 MR SKILTON: The issue- 

21 MRVEZEAU: Made a comment? 

22 MR ^KTI TON- — of thf* wnrV nf Tim 

23 Wells. 

24 MR VEZEAU: I'm not sure she - 

25 I'll object to that as lacking a proper foundation. 
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1 available for selecting it. And we therefore 

2 looked at we were discussing, I think, the Brian 

3 Seed work with eucaryotic cells, we were discussing 

4 lamB, and we were discussing phage display, and 

5 probably we were turning to phage display. But, at 

6 that point, Cara, sort of, said to our great 

7 surprise, like a bolt from the blue really, that 

8 Jim Wells has been trying that for a while. 

9 Q And what 

10 A Sorry, had been trying display of 

1 1 proteins. I had no reason to believe he was trying 

12 antibodies at all. In fact, obviously he wasn't, 

13 it turns out. 

14 Q Did she say anything about the issue 

15 of long chain, aminoacid chain proteins in this 

16 first conversation? ir. 

17 A It was more that this was something ,;<r,> 

18 that I was discussing with Andrew Griffiths, and '■'^'^ 

19 really pointing out that the only work that v^e'd ^^/j 

20 seen from Smith seemed to relate to the selection 

21 of unfolded proteins with anti-serum that we ^ 
m \\f»M/»xrt>A \i;/MilH rpflrf with iiTrfnldefl nrotcins 

23 Q Fm informed that Dr Marks 

24 unfortunately passed away, so I'm going to do the 

25 best I can to exhaust your recollection on an issue 
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1 that she can't comment on. 

2 Do you recall the issue of taking 

3 phage display passed the peptides or short 

4 aminoacid chain proteins into a longer chain was 

5 what she was commenting on in terms of her 

6 interruption of you? 

7 A Tm not sure exactly what she was 

8 commenting on. The particular issue that Andrew 

9 Griffiths and I were discussing at that point was 

10 whether, if you had even a long polypeptide chain, 

1 1 whether it would be folded and would fold on the 

12 surface of phage, and whether there would be the 

13 kind of problems Tve alluded to before. So we 

14 were having a discussion, a fairly wide-ranging 

15 discussion, on those points. 

16 Q She wasn't invited? She was, if you 

17 will, someone who overheard it? Is that a correct 

18 description? 

19 A Yes. She was a member of my group, 

20 and I had no reason particularly to try to be 

21 secretive. But, in fact, she was going in and out 

22 of the lab doinp an pxnprimpnt at thf* timp anrl chf* 

23 just, sort of, came in, obviously heard part of the 

24 conversation, and said something like, "Hey, you 

25 guys, Jim Wells has been trying to display proteins 
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1 because I knew he was very competent and, if it was 

2 straightforward, he could have done it very 

3 quickly. 

4 Q Did her comments at all influence 

5 you to go toward the phage, the bacterio phage 

6 vector? 

7 A If anj^ing, her comments encouraged 

8 us in the other direction, and so the work that 

9 Andrew Griffiths started was work on the lamB 

10 expression, and what I decided to do was to put 

11 a hold on any phage attempts until we'd talked to 

12 Jim. 

13 Q You had mentioned that hold. Are 

14 you saying that, as of the time of April or May of 

15 1989, you had decided to go ahead with a phage 

16 vector experiment? 

17 A No, I'm saying that we decided to 

18 put it on hold. We decided to go ahead with a lamB 

19 expression, which was the bacterial expression. 

20 Q And that's experimental work, I take 

21 it, that Dr Griffiths did? 

LZ, r\ I Co. 

23 Q Did that work commence after this 

24 conversation with Cara Marks? 

25 A I think it did. 
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1 on phage for some time." 

2 Q My question was specific. Did she 

3 make any comment in terms of the length of the 

4 proteins in terms of the aminoacid chain? Did she 

5 say anything that it's a long chain or? 

6 A I don't think she did. 

7 Q Did her comments - 

8 A She wasn't really. I mean, it was 

9 more exactly as I've said. She blurted this out, 

10 then she realised she probably shouldn't have said 

1 1 it because she was bound under confidentiality at 

12 Genentech, I actually wish she hadn't said it, 

13 because it now made me feel quite uneasy about how 

14 to proceed. But, equally well, I was disturbed 

15 that it appeared to be the case, if Jim Wells had 

16 been trying it for some time, that either he was 

17 going to get there imminently or, in fact, it was 

18 incredibly difficult, and either of them I didn't 

19 like the implications of that. 

20 Q You were either going to be in 

21 a race or you were going to be involved in a wasted 

22 effort? 

23 A Yes, and at that stage I simply 

24 didn't know what it was. It sounded to me more 

25 like that it was going to be a wasted effort, 
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1 Q You, therefore, decided to, what? 

2 Find out a little bit more about what had happened 

3 in the Wells' laboratory? 

4 A I decided that, if it was possible, 

5 we'd enter a full-blooded collaboration with 

6 Jim Wells because, what I'd heard that moment, 

7 which was only fleeting from Cara, was that he'd 

8 been at it for a while, and therefore I thought 

9 he'll be well ahead of us on it, and therefore 

10 maybe it's possible to do something with him to get 

1 1 advantage of what he's already done. 

12 Q When was this meeting in - help me 

13 spell the word. Is it Spetsa? 

14 A Spetses, actually, I think. It's 

15 S-p-e-t-e-s(sic). 

16 Q Is that one of the islands? 

17 A It is. 

18 Q When was this meeting? 

19 A It was at the end of August 1989 or 

20 early September. 

21 Q You did describe your contact with 

22 Dr Wells at that time. 

23 A Yes. 

24 Q Did his comments at that time cause 

25 you to continue to put your project on hold? 
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1 A I think it did. I think we decided 

2 to hold off until such point, as it wasn't too 

3 long, he could confirm that we could go ahead and 

4 collaborate. I was optimistic at that point that 

5 we could collaborate. 

6 Q Now bring, then, Dr Chiswell into 

7 this chronology. Was it before or after your 

8 meeting with Jim Wells that you had your first 

9 conversation with Dr Chiswell concerning the 

10 bacterio phage vector? 

11 A I believe my conversation with 

12 Chiswell was towards the end of the year, of '89, 

13 SO that I think it was quite - it was directly 

14 before McCafferty came into the lab, or it might 

15 have been January 1990. 

16 Q So, at that time when you talked to 

17 Dr Chiswell, your belief was that Genentech, 

18 through Dr Wells, was in the process of attempting 

19 to develop the bacterio phage vector for purposes 

20 of displaying proteins. Is that a correct 

21 statement? 

22 MR VEZEAU- Obiection Lack of 

23 foundation. 

24 THE WFTNESS: What I was aware is 

25 that Genentech had a project, which they didn't 
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1 further to find out whether there might be a 

2 collaborative opportunity at that time? 

3 A Well, I wouldn't say I was happy 

4 about waiting. I was getting very frustrated with 

5 waiting. But we basically decided that we should 

6 start. 

7 Q Without any further contact of Wells 

8 or of Genentech, correct? 

9 A Well, I believe that before 

10 before the end of - I think I spoke to him 

11 relatively shortly before Christmas in '89, and 

12 I again reiterated my desire for a collaboration 

13 with them. And, again, he was very pleasant, but 

14 he still kept referring to various difficulties. 

15 Q Okay. This was another conversation 

16 that would have, to the best of your belief, have 

17 preceded your first conversation with Dr Chiswell? 

18 A Preceded my first conversation? No, 

19 I believe that, after my conversation with 

20 Dr Chiswell, without revealing my discussions with 

21 Dr Chiswell, I wanted to see, before we started 

99 that nrmpft ^F^A/p^l<; wac willina tr> Vif»1n nc \;r\ii 
LLiat ^iwj^v^L, 11 ¥T ^Bfiio wao willing i\j iitlU U.O, yuu 

23 know, form a collaboration. 

24 Q And that's the December call? 

25 A That was the December call. 
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1 divulge at that point, which involved trying to 

2 express proteins on the surface of phage, but 

3 I didn't know whether that project, at that time, 

4 was directed towards just expressing long 

5 polypeptides, namely, not necessarily folded, or 

6 whether it was folded. 

7 I assumed it was folded but 

8 actually, now I think about it, I didn't know, 

9 because Cara Marks was very circumspect and 

10 Jim Wells was as well, so he didn't really spell 

1 1 out what he was trying to do. 

12 BYMRSKILTON: 

13 Q Did you tell Dr Chiswell about your 

14 contacts with Cara and, ultimately, Dr Wells? 

15 A I spoke to Dr Chiswell. When 

16 Dr Chiswell said, "What about trying filamentous 

17 bacterio phage?", I said, "Well, I think it's 

18 a good idea. In fact, you should be aware of this; 

19 that there has been contacts between myself and 

20 Jim Wells who, I understand, may be trying to 

21 express polypeptides on phage." And I explained 

22 the story to him, on the grounds that it was 

23 obviously strictly confidential between the two of 

24 us, 

25 Q Did you say that you wanted to wait 
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1 Q You have a recollection of that 

2 date, am I right, shortly before Christmas? 

3 A Yes. 

4 Q Is there something that rings a bell 

5 in that regard? 

6 A Not particularly, but for some 

7 reason I think it was around then. I think that it 

8 was " you know, I think it was some time in 

9 December. 

10 Q And is it correct that, as a result 

1 1 of this call, after talking to Chiswell, you 

12 concluded that there wasn't a realistic opportunity 

13 to have a cooperation with Genentech or Dr Wells 

14 and it was time, therefore, to proceed on your own? 

15 A No, I didn't. I continued to be 

16 hopeful. I expected it to be a very difficult 

17 business and that it was going to take us some time 

18 to do the work. I didn't know what problems we 

19 might encounter. I could think of one; the kind 

20 of points I've made to you. So, essentially, when 

21 I went to see... 

22 The point at which I decided that we 

23 would absolutely go it alone was after the meeting 

24 in the United States, when we had got essentially 

25 indication from him that there were all these 
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1 difficulties and implicitly... He seemed to sound 

2 more negative about the possibility of a 

3 collaboration. In fact, even referring, as I said, 

4 to Paul Carter, who had been my graduate student, 

5 being interested in applying this to antibodies. 

6 Q My notes may be imprecise, but, as 

7 I recall your testimony, you indicated that that 

8 meeting was later in 1990. Can you be more 

9 specific as to that particular meeting? 

10 A It was some time in the spring, and 

11 I think that the... 

12 I don't know exactly when it 

13 occurred, but I beheve that, by the time I went 

14 there, we had got some kind of evidence that the 

15 antibody, that the antibody D1.3 was being 

16 expressed, but I can't recollect exactly what it 

17 was. It might have been that we had a fusion band 

18 on the gel. I simply can't remember. But I was 

19 essentially full of foreboding about the project in 

20 the light of the kind of comments Wells had made. 

21 Q That is to say that you felt Wells 

22 was suggesting to you that it wasn't going to work, 

23 even if you had some preliminary success? Is that 

24 a correct characterisation? 

25 A I don't know whether... 
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1 A He continued to be very circumspect, 

2 yes. 

3 Q Did not disclose to you, for 

4 example, what protein it was that he was working 

5 with? 

6 A I can't be sure of that. I think 

7 that, in the car, he used the word "protein" and 

8 I used "growth hormone", because I think I had 

9 reason to believe he might have been working on 

10 growth hormone, and he didn't dissent from it, but 

1 1 was very circumspect. 

12 Q And he led you to believe " if my 

13 notes are correct; and here just tell me where 

14 it's wrong - that he was having trouble with his 

15 experiment, is that correct? 

16 A Yes, he did. 

17 Q What specifically did he say, if you 

18 recall? 

19 A Well, he was very mysterious about 

20 what the trouble was, and it was only in the car 

21 that he, just as I was getting out, that he said 

22 that the problem was that they appeared to have 

23 displayed polypeptide, for which they had a mutant 

24 polypeptide, which they knew, in a free state, 

25 interacted; one interacted with high affinity 
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1 The preliminary success was not 

2 actually something I could call success. I have to 

3 say I can't remember exactly what had been done, 

4 but when I went to the States to see Wells I was 

5 feeling slightly optimistic. I don't know why 

6 I was feeling slightly optimistic. It wasn't just 

7 that there was a possibility of coming to an 

8 agreement with Wells, because I didn't really have 

9 that. 

10 I think it must have been based on 

1 1 some observation made by John; that perhaps we had 

12 got the antibody gene cloned and perhaps there was 

13 some evidence of expression. But I really can't be 

14 sure what it was at this stage. 

15 Q Now, I understand that you're doing 

1 6 your best to recount your recollection of 

17 conversations that occurred, a fair amount of time 

18 ago, so I don't want to sound critical. But, 

19 rather, I want to test how precise we can be. 

20 A Yes. 

21 Q When you saw Dr Wells in the spring 

22 of 1990 in the United States - 

23 A Yes. 

24 Q - he was circumspect? Is that 

25 a correct word? 
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1 against antibodies, and that the other one, that 

2 the mutant also sorry, that the mutant, which 

3 was being displayed on page, seemed to react, in 

4 a phage form, as though it had got a low affinity. 

5 Sorry, as though it had got the same affinity as 

6 the wild type. 

7 Q Did that comment at all be affect 

8 your view of whether your experiment would 

9 ultimately succeed? 

10 A As I said to you earlier, it was 

1 1 actually like a - I couldn't interpret. 

12 I couldn't understand what he really meant. And 

13 the interpretation I placed on it at that stage was 

14 that he must be using anti-serum, and that this was 

15 reacting in a similar way to the native and to the 

16 mutant protein when it was on the phage; 

17 indicating that it may well be denatured on the 

18 phage, or at least that there was a major component 

19 that was denatured on the phage. 

20 MR SKILTON: Why don't we take 

21 a break at the break point on the tape? 

00 vinPOGRAPHPR- Thank vou This 

23 marks the end of videotape number 2 in the 

24 deposition of Dr Greg Winter. The time is 

25 1 348(sic) and we're going off the record. 
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1 


(A short recess at 2.48 pm) 


1 


A Yes. 


2 


(Resumed at 3.10 pm) 


2 


Q The first disclosure of priority 


3 


VIDEOGRAPHER: This marks videotape 


3 


documents that underlied the 108 patent was on July 


4 


number 3 in the deposition of Dr Greg Winter. 


4 


1 /\ /* 1 f\f\f\ * it_ A. 11 a' O 

10 of 1990, is that your recollection? 


5 


We're on the record. The time is 1410(sic). 


5 


A I thmk It was somethmg like that. 


6 


BY MR SKILTON: 


6 


But it wasn't a disclosure; it was secret. You're 


7 


Q Dr Winter, let me take you up to 


7 


probably using "disclosure" in a very technical 


8 


where my notes were as we were reviewing them. 


8 


sense. 


9 


We have you having met with Dr Wells 


9 


Q Yes, 


10 


and taken a cab back to the airport with him some 


10 


A Okay. 


11 


time in the spring of 1990. 


11 


Q Why don't you state your 


12 


Is there any document that you could 


12 


understanding of what it was that happened on 


13 


find or help us to find that would peg that date 


13 


July 10? 


14 


with precision? 


14 


A I believe that a version of the work 


15 


A I don't think it was a cab. I think 


15 


that we were in the process of writing, or 


16 


he was driving. 


16 


drafting, for the paper which subsequently appeared 


17 


Q Thank you. 


17 


in the Nature article was filed as a priority 


18 


A I don't have a document. Tve 


18 


document in the UK. 


19 


actually wondered about exactly when that date was, 


19 


Q Was your work completed at the time 


20 


but I don't have anything that at the moment I can 


20 


that this document was filed? 


21 


bring to mind. 


21 


MR VEZEAU: 'This document" being? 


22 


There was a meetmg at the Waksman 


22 


MR SKILTON: The document that was 


23 


In*;titntP That'*; W-n-V-c-m-n-n AnH T r-fln't 


/J 


liicu uii J ui y IV/, lyyyj cLj a uiiuiiiy uL/wUiiit^iii iii 


24 


remGmn6*r whr* nro^iTiiCpH it rw \xf\\\f T \i//*nt thprp in 
i wiiiwiiiUV/i WliU Ui^ailloCU Jl Ui Wliy 1 WCIIL LllClC ill 


74 
zt 






Ulu ilia I piaCC 


25 


MK vbZbAU: wnai worK are you 
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I 


Q What City, please? 


1 


referring to? 


2 


A I think it's - it's somewhere in 


2 


BY MR SKILTON: 


3 


New Jersey. 


3 


Q The work you were doing with respect 


4 


Q Is that where the institute is 


4 


to phage display? 


5 


located? 


5 


MR VEZEAU: There was a lot. John, 


6 


A Where the Waksman Institute - 


6 


I have to ask you to be a little more specific. 


7 


I believe so, yes. 


7 


There was a lot of work. 


8 


Q Now, the next time you heard 


8 


BY MR SKILTON: 


9 


anything about what Jim Wells or his laboratory was 


9 


Q What was the status of the work as 


10 


doing was when? 


10 


of the filing, to your understanding, Dr Winter, as 


11 


A It was when the paper came out. 


11 


the head of the lab? 


12 


When his paper came out. 


12 


MR VEZEAU: And apparently this 


13 


MR SKILTON: Mark that, please. 


13 


question refers to anything to do with phage 


14 


(Exhibit 12 marked for identification) 


14 


display. 


15 


BY MR SKILTON: 


15 


MR SKILTON: With respect to the 


16 


Q Dr Winter, I put in front of you 


16 


work of Dr McCafferty, which ultimately resulted in 


17 


a document which bears the number exhibit 12 and 


17 


the patent, the 108 patent. 


18 


the Bates stamp numbers MO20015 through 20. Do you 


18 


BY MR SKILTON: 


19 


recognise this document? 


19 


Q What was the status of that work as 


20 


A It looks like the paper that Jim 


20 


of that filing? 


21 


Wells published relatmg to display of growth 


21 


A Sorry, you apply the work of 


22 


hormone on phage. 


11 


\yr/*r^afff»r+v Tt wac thp wnrV of McC affertv that led 


23 


Q This is the paper you earlier 


23 


to that 108 patent. But, as you know, there were 


24 


testified that you had read when it came out. 


24 


a variety of other inventors — 


25 


correct? 


25 


Q Thank you. 
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r age i / 1 


1 


A " related to repertoires. So I'm 


1 


Uenentecn at tnat tmie, Juiy lu, lyyU: 


2 


assuming you're talking about: Had we finished the 


2 


A There was no specific threat, other 


3 


work described in the subsequent McCafferty paper 




xnan i was aware ludi uiey luu Dcwn woiiviiig uii uic 


4 


by this date/ 


4 


iieiQ 01 uispiay ox poiypcpiiue ana nau naa 


5 


Q Yes, that - 


5 


aiiiicuiiies, ana oDviousiy someming couia nave 


6 


A Actually, I simply don't remember. 


6 


emerged from them, but there was no specific threat 


7 


I believe that that first priority 


7 


that we were aware of. 


8 


document, that was drafted by David Chiswell and 


o 
0 


v2 Are you aware ox wneiner or noi 


9 


John McCafferty. I believe that I would have seen 


9 


there is an interference now pending in the 


10 


it at some point, but it was intended as an initial 


1 A 

10 


European patent office or in the United States 


11 


filing in order to obtain an early priority date at 


1 1 


patent office concerning the Bass and Wells patent? 


12 


such time as we were convinced that the method 


12 


A 1 was cenainiy noi aware inai xnc 


13 


worked for display of antibodies. 


13 


European patent office allows for inference. 


14 


Q So is it fair to characterise it as 


14 


Q 1 mispnrasea ii. L^ei s laKe it lo 


15 


a protective filing? 


15 


the US patent office. Are you aware of any 




MR vbZcAU: Tnat, to me, is an 


lo 


inienerence penamg in xnc unucci oiaicb: 


17 


indefinite term and I think argumentative. I'm not 


17 


A Joetween ! 


18 


sure what you mean. I object on those bases. 


18 


Q Bet\^'een Genentech and its Bass and 


19 


MR SKILTON: 1 11 repnrase it. 


19 


Wells patent and Cambridge Antibody? 


20 


BY MK bK-lLlUN: 


2U 


A 1 was noi aware oi uidij no. 


21 


Q Was tnis intenaecl to protect tne 


21 


Q Are you aware of any opposition 




pdicni pnybjcian, lo your unuersianuing, oi jvlkl, anu 


/z 


piUCCCLUIl^ 111 CUiUpc lUVUlVlll^ VJeilL'iiLwV^ii 111 wmwii 


23 


CAT as of the date of July 10 1990? 


23 


Cambridge Antibody has participated? 


24 


A It was a patent filing, and 


24 


A I was not aware of it, no. 


25 


obviously a patent filing is a commercial document, 


25 


Q Have you ever submitted an affidavit 
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I 


which, in the end, could protect a commercial 


* 


stating the facts, essentially as you've stated 


2 


investment. 


2 


them on this record, concerning your involvement 


3 


I'm not quite clear what you're 


3 


and/or contacts with James Wells? 


4 


driving it. It's a filing. What else is a filing 


4 


MR VEZEAU; May I hear that question 


c 
J 


other than something to protect a commercial 


5 


back, inelma.' 


0 


position? 


6 


COURT REPORTER: Certainly. 


7 


Q Was there concern as of that date, 


7 


"Q. Have you ever submitted an 


o 
O 


July lu, lyyu, tnat uenentecn, and speciiically tne 


8 


aiiiaavit stating trie tacts, essentially as you ve 


n 

y 


work of Jim Wells at Genentech, was going to be the 


9 


stated them on this record, concerning your 


10 


subject of a patent application? 


10 


involvement and/or contacts with James Wells?" 


1 1 

1 J 


A wc naa no Knowledge oi what Wells 


11 


THE WITNESS: I nave not. 


12 


was doing at that time. 


12 


BY MR SKILTON: 


13 


Q Was there concern? 


13 


Q Is it correct to say that, to your 


14 


A You know, that may well have been 


14 


knowledge, the first time you've ever stated the 


15 


tnere; tnat uenentecn might file somethmg. We 


15 


narrative that you gave us in answer to my question 


lo 


had no reason to believe they would file anything 


16 


was on this record on this day? 


1 / 


on antibodies. 


17 


A The first time I've ever stated the 


lo 


We were actually much more concerned 


18 


narrative? I think I told you earlier tnat i d naa 


1 0 


about the selection of antibody repertoires in our 


19 


a discussion about some aspects of that with 




bcicniinc competition witn Kicnard Lemer. 1 


20 


Chiswell m late 89. 




think that was the aspect that we were concerned 


21 


Q All right, let me be a little more 


22 


with. We thought if anyone was more likely... 


22 


specific. Have you made any similar statements 


23 


I certainly saw the bigger threat as 


23 


concerning this subject-matter under oath at any 


24 


coming from Richard Lemer than from Genentech. 


24 


time? 


25 


Q Did you see any threat coming from 


25 


A No. 
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Q Have you submitted a report to 
anybody or a chronology to anybody that contains 
essentially the facts that you've recited today? 
A I don't think I have. 
Q Now, in some of your answers, with 
respect to your understanding of the work of the 
Bass lab, you've used the word "polypeptide"? 
A Yes. 

Q At one point, was it your 
understanding that he was working with 
polypeptides? 

MR VEZEAU: I'm going to object to 
the word "understanding". | 

THE WITNESS: I believed he was r ; 

expressing, or trying to express, something that 
was larger than the smaller polypeptides that had 
17 been described by the original Smith paper. 
BY MR SKILTON: 

Q Is the human growth hormone 
considered a polypeptide? 
A It is. 

Q Do you distinguish a polypeptide, 
for example, from a protein generically, or is it 
24 just a form of protein? 

A A polypeptide, I think most people, 
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1 wrong. 

2 BY MR SKILTON: 

3 Q Could it have been as early as your 

4 first conversation with Cara Marks? 

5 A No. 

6 Q You're sure of that? 

7 A I'm absolutely sure. 

8 Q Did she use the word "polypeptide"? 

9 A 1 don't think she was specific. 

10 I think she was listening to the conversation that 

1 1 we heard, and she said, "Jim Wells has been trying 

12 to do something like that." 

13 Q "Something like that." Like what? 

14 What was the reference point? 

15 A At that stage we were talking about 

16 expression of antibody - the possible expression 

17 of antibody fragments on phage, and we were 

18 discussing several aspects. Obviously one of them 

19 they're rather long, and the other aspect is that 

20 they're folded. 

21 MR SKILTON: Next exhibit. 

22 (Exhibit 1 3 marked for identification) 

23 BY MR SKILTON: 

24 Q I'm placing in front of you what has 

25 been marked as exhibit 13, which purports to be 
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1 and certainly I would, view in this context as 

2 being a longer form of - well, sorry. 

3 It is a sequence which doesn't 

4 necessarily have any defined confirmation. So, in 

5 other words, it could be a random coil or it could 

6 be a folded protein. One simply doesn't know. 

7 Q It could be either? 

8 A It could be either, yes. 

9 Q And at some point in time in the 

10 chronology you became aware, in fact, that the 

1 1 polypeptide that Dr Wells was working on was, in 

12 fact, human growth hormone? 

13 MR VEZEAU: Some time in the court 

14 chronology? 

15 MR SKILTON: The chronology he gave 

16 with reference to his knowledge of the work of the 

17 Wells' lab. 

18 THE WITNESS: So you're not 

19 referring to the paper when the paper emerged? 

20 MR SKILTON: NO, I'm not. 

21 THEWFTNESS: Okay. So at some 

22 point I may have done. I can't be sxxre whether I'm 

23 reading things back into it. I don't know whether 

24 he told me or whether I surmised it. I don't think 

25 he actually said growth hormone, but I could be 



Page 176 

1 a memorandum dated August 21,1 990, and bears the 

2 Bates stamp number CM040137. 

3 Is this a document that you read in 

4 preparation for your deposition? 

5 A Yes, I did. 

6 Q Let's look at the first sentence 

7 that mentions you by name and see whether you can 

8 add your knowledge, if any, to the contents of this 

9 sentence: "I have however been able to relay the 

10 outcome of our discussion to Aaron, Greg and 

1 1 Cesar." 

12 What discussion, if you recall, was 

13 being referenced here? 

14 A Trying to do my best to reconstruct 

15 events after all this time, I think that Chiswell 

16 produced some kind of - or had made 

17 representations which - probably similar to those 

18 in the position paper that you showed me earlier; 

19 I've forgotten which document that is. And, if you 

20 remember, there was a statement in there in which 

21 he had said that he had, I believe, discussed it 

22 with Sir Aaron and me, and that basically we agreed 

23 with his analysis. And I think that what this is 

24 actually saying is that there's a gap of ^ 

25 understanding as to exactly what the position is. 



T>^--> 1 n-^ . n , 1 
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rage i/y 


1 


As I explained to you earlier, we 


1 


at this point, was it very much depended on the 


2 


were trying to identify what, at that point, seemed 


2 


view you took of the invention. Therefore, in 


3 


to be the crux of the invention, and there was 


3 


a way, it was premature to discuss the attribution 


4 


a view that I had which, in fact, is the view 


4 


of spoils until such point as we saw the patent 


5 


^i.T J* jIIJ t_'t_* it- A. ^t-^ 

that I continue to hold now - which is that the 


5 


claims, and then one could go through the claims 


6 


invention was the idea — was the demonstration of 


6 


and say, "Well, when we've taken proper patent 


7 


the fact that we could express folded antibodies on 


7 


advice, what are viewed as the key claims of the 


8 


the surface of phage, and indeed one could select 


8 


patent, and who is associated with those." 


9 


those phages using something that recognises that 


9 


Q uifl your view prevail, lo your 


10 


folded structure. 


10 


understanding? That is to say that the question of 


11 


The view of David Chiswell was that 


11 


attribution was deferred until the patent claims 


12 


there might be a significant aspect of the 


12 


naa been araitea.'^ 


13 


invention which involved the exact insertion point, 


13 


A The question of attribution of the 


14 


and I think that his argument had been, to the 


14 


commercial spoils, which I think this is what it's 


15 


extent that he and John McCafferty had identified 


15 


about, was indeed to be deferred, and I think 


16 


that key insertion point, then that the invention 


16 


that's why the form of agreement took place after 


17 


really resulted from the work of himself and John 


17 


the imal tiling. 


18 


McCafferty. 


18 


Q Did the attribution of contribution. 


19 


In fact, it was my view that indeed, 


19 


relative contribution, in reference to the claims 


20 


if the invention was represented as such, then, 


20 


as drafted ever occur? 


21 


indeed, it was the case that they would have been 


21 


A I'm sorry, could you say that — 


22 


the key inventors on that understanding of the 


22 


K/D \7C7CATT* V/*c \\rr\iTlr1 \/r^ii rpaH iHflt 
IVIK VtZ-cAU. Its, WOUlu yUU JCaU Ulal 




natent 


23 


back, Thelma? 








COURT REPORTER- Certainlv. 


25 


I would not have been an inventor hut I certain! v 


25 


"Q. Did the attribution of 
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rage lou 


1 


felt that if, indeed, it had been correct that the 


1 


contribution, relative contribution, in reference 


2 


phage was - sorry, that the insertion point on the 


2 


to the claims as drafted ever occur?" 


3 


1 jIjjI' J* a\ a\ 1J 

phage was central to the invention, then they would 


3 


THE WITNESS: Sorry, can you repeat 


4 


have had a stronger commercial claim to the 


4 


that again? 


5 


intellectual property, or the specific division of 


5 


COURT REPORTER: Q. Did tne 


6 


spoils on the intellectual property, which, as 


6 


attribution of contribution, relative contribution. 


7 


I mentioned earlier, was a joint collaboration 


7 


in reference to the claims as drafted ever occur?" 


8 


between MRC and Cambridge Antibody Technology. 


8 


THE WITNESS: Can I ask which 


9 


Q Are you able to read the signatxire 


9 


claims? As draitea at tnis point.' ur as oraitea 


10 


on the bottom of this document? 


10 


later? 


11 


A In fact I can't, no. 


11 


BY MR SKILTON: 


12 


Q And no guess as to who it might be? 


12 


Q Let's first ask it generally and 


13 


A Well, It says from Diana Dunstan, 


13 


then I'll go to some specific claims for a 


14 


but I can t actually read it. 


14 


reference point. 


15 


Q Okay. Now, this document suggests 


15 


A Was there relative attribution? 


16 


that at least Diana was suggesting that there be 


16 


MR VEZEAU: Can you possibly, John, 


1 1 

17 


a study made of who invented what. Do you read the 


17 


can you simplity tnai question a iiuie uii: mdyoc 


18 


document that way? 


18 


you can't. 


19 


A I think that s correct, yes. 


19 


MR SKILTON: Well, Tm not trying to 


20 


Q Did you involve yourself personally 


20 


confuse anybody so let me see if I can do it. 


21 


in any such study in response to this document or 


21 


BY MR SFGLTON: 


22 


for any other reason? 




Q This document, on its face, as we 


23 


A I think Tve explained to you that 


23 


earlier discussed, calls for an investigation to 


24 


I had a discussion in July 1991 where, indeed, 


24 


determine the details of the contribution made by 


25 


I did look into it in some detail, and my own view, 


25 


each of those concerned? 
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1 

1 


A Yes 


1 


you* re aware of any investigation, in any form, 


Z 


n Von inHif*afpH Hid vnii not that anv 


2 


which attempted to determine what, for example, 




<;nrh investigation was deferred at vour sii22estion 


3 


John McCafferty contributed to any claim in this 


A 
*T 


until thp rlaims wprp artiiallv draftpd^ 


4 


patent? 


c 


A \X/p11 T dnn't Vnnw wHf*thpr it was 


5 


A You used the word "investigation". 


0 


dpff*rrpH mi mv ^iicrtrf^ctinn hiit T madf* thp 


6 


Could you explain what you mean by that? 


7 


cnCT(TP»ctinn and it was df*fpTT(*d Rut T thinV that 


7 


Q Interview with McCafferty, 


Q 


C-Ir A arrvn (^Intr and (^pcar K^ilctf*in wprp mntp 


g 


determination as to whether he was the inyentor of 


g 

✓ 


canable of cominff to their own conclusions, and 


9 


claim 1 by either a lawyer or by yourself? 


10 


I think we all felt — well in narticular 


10 


A I think I told you earlier that 


1 J 


Sir Aaron and Cesar felt — that we hadn't seen 


11 


there had been the July 1991 date. There most 




a fY^nv fir thpv hadn't ^ppn a ronv of the nrioritv 


12 


definitely had been an analysis of each claim of 


1 'X 


dnmmpnt and althmiph thpv hplipvpd this to he 


13 


the patent and an attribution of an inventor to 


14 


hacpd f\n wnrV frnm thp lahnratorv thpv had not 


14 


each claim, or multiple inventors to specific 


15 


seen the detail and until thev knew exactly what 


15 


claims. 


1 f\ 


waQ in it it w/a^ vptv diffinilt fnr iis tn pome to 


16 


Q And I would like to determine 


17 


a ronrliision 


17 


exactly what that analysis showed as of that time, 


18 


O So there was no investigation done 


18 


July of 1 99 1 . How do I find out? 


19 


initially in resnonse to this memo to the best of 


19 


A I don't think you can because 


9(1 


voiir Vnnwlpdo'P and undprstandintr ic that porrer't^ 


20 


I think this was something which involved David 


91 
zi 


MR VPyPATT- T*m anina tr\ nhiprt tn 

iVlIS, V CtZ^lZ/\\J. 1 ill ^VJIli^ ILr UUJWV^L l\J 


21 


Chiswell and myself discussing the matter in 


22 


that question as being indefinite and lacking 


22 


conjunction with our attorney. 


23 


foundation. 


23 


Q I'm going to place in front of you 


24 


THE WITNESS: You say was there an 


24 


a document that was earlier marked as exhibit 9 in 


25 


investigation? I mean, clearly, there were 


25 


the CAT 30(b)(6) deposition which occurred on - 
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J 


disnissions that wpnt on as nart of thpsp 


1 


this will be American — February 4 of this year. 


2 


nppotiatinns Ymi^vp alrpadv drawn mv attention to 


2 


A I'm sorry, what? What is this? 


3 


a dommpnt from David Phi swell to the MRP and we 


3 


Q This a copy of the patent. 


4 


now see a letter from the MRC to David Chiswell so 


4 


A WTiat's it to do with? 


5 


at that IpvpI there had been an attemnt to make 


5 


Q The 108 patent. 


5 


attribution 


5 


A What are you talking about, February 


7 


The MRC is claiming it should be 


7 


4th? 


g 


between 50 and 75 ner cent and Chiswell is 


g 


MR VEZEAU: if you look at the 


9 


claiming it should be between 25 and 50 ner cent 


9 


exhibit stamp in the bottom it's written in more 


10 


At some later noint this figure of 


10 


American than European form, with the month, day 


11 


the relative attribution was decided as only 50 ner 


11 


year in that sequence. 


12 


cent so vou could regard it as a comnromise but 


12 


THE WITNESS: I understand. 


13 


actually it was based on the arpnment that this had 


13 


MR SKILTON: I was just doing it for 


14 


been a cenuine cooneration between the two narties 


14 


the record. That wasn't a question. 


15 


MRr' and Camhridcrp Antibndv Tpphnnlncrv and rpallv 


1 c 


THE WITNESS* Oh I see. So this is 


16 


that thev had all made essential contributions for 


16 


nothing to do with the date of the patent? 


17 


the nrn?n*pss r»f thp — or fnr tbp natpnt filina 


17 


MR SKILTON" Correct. 


18 


and therefore it should be 50/50. 


18 


THE WITNESS: It's just the time at 


19 


BY MR ^KU TON* 


10 

1 y 


which this formally enters the Droceedings? 


20 


O And that'c a<; hptwp/*n thp twr* 




MR SKILTON: Yes, SO I didn't have 


21 


entities? 


91 


to identify it aeain. That's all. 


22 


A Correct. 


22 


THE WITNESS: I see, okay. 


23 


Q Cambridge and MRC? 


23 


BY MR SKILTON: 


24 


A Correct. 


24 


Q Do you recognise this document? 


25 


Q Now, Tm interested in whether 


25 


A Yes, I do. 
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1 


Q 1 m going 10 laKc you ouck, h yuu 


1 


did 


2 


will, to tne Claims or mis patent, wiiiuu yuu ii 


2 


We had a list. As we went through 


3 


Know, iroin reaaing oiner paicuib, la luwaiu ui^ t^nu 


3 


the list — as we went through the claims, we drew 


4 


01 me Gociuncni. 


4 


a list of the people involved with each claim. 


5 


A MiTunni. 


5 


Furthermore, we also drew up a list of those people 


6 


Q ur winier, i m now luuKiiig ox pu^wa 


5 


in my laboratory and in Cambridge Antibody 


7 


l/17An r'X/ni/il/CA fVirnn oh PK/fl 147^7 rnllimn*! 12.1 
i4jOU, CMUItjDU, UllUUgll UIYIVJIHJOZ, L/UlUillila 1^1, 


7 


Technology, and we compared those lists. So with 


8 


177 m 1 0A 19^ nriH \0f\ Dri voii rpro^nisc this 

IZZ, iZj, IZH, IZJ aliU 1 Z»u. l^U jf'^JU it^wu^nio^ uiio 


8 


each claim considering who we felt was involved 


0 


in ctatp thp rlaim*; in the 108 Datent. COITCCt? 


9 


with the claim. And then, secondly, checking this 


1 A 

10 


A lr» Q ff ATI Aril 1 cauca \/f*C 

A in a general benoc, yea. 


10 


list of names to make sure we hadn't missed anybody 


11 


NOW, ai some poini in iinic, aa 


1 1 


out, or incorrectly attributed somebody. 


12 


T iinHprctanfl it in thf* annlication nrocess VOU 


12 


Q Do you recall strike that. Let 


1 7 
i J 


flnH Hr Phi<;wf*ll and ~ was it Sean Walton? — sat 


13 


me go back. 


1 j1 

14 


uown wim a uocumeni anu aiuiuuieu uie v.*iauiia aa 


14 


There are, according to the patent. 


1 e 

iJ 


men wnnen separaieiy lo iiivciiiuia; 


15 


and will you look at the first page with me, 


10 


K/p VP7PAT]- nhif*rtinn T arV nf 


16 


please? 


1 / 


lUUUUaUvJIl. 


17 


A Yes. 


1 o 

18 


dY MR blvlLlUN: 


IK 
1 0 


Q Twelve named inventors. And you can 




Y\r\ T iinHArctanH thnt pnTTf*Ptlv7 


19 


take your time to count them, if you wish. 


20 


A iNO, you uon i. 




MR VEZEAU: I come up with more. 


Zl 


r\ AX/haf ic th^ "fart tr* what vmi anH 


21 


MR SKILTON: Do you? What is your 




Dr Chiswell did with Sean Walton*^ 


22 


number, please? The document speaks for itself. 


23 


MRVEZEAU: Objection. Lack of 


23 


MR VEZEAU: Of course it does. 


24 


foundation. 


24 


Let's put it this way; I think we've established 


25 


BY MR SKILTON: 


25 


CAT can count better. 
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1 


n Wnc it with ^f*an Waltnn? 
W do 11 vVllll oeaU VVailUll; 


1 


MR SKILTON: Thirteen. 


0 


A it \\/nc Tint 
l\ INVJ, IL Wcia IIUL. 


2 


THE WITNESS: Can you tell me -- 


1 


C\ QrirT\/ AX/nc it with thp nthf*r lawvf*r 


3 


MR SKILTON: My colleague tells me 


n 


that vmi namf*H parli(*r9 

Uldl VlJLl lldlllWVJ \^fXkXi\t\. : 


4 


the number is thirteen. 


J 


A T mpntinnpd Tan Armitao'f* f*arlipr 

r\ X iliWllll^ilwU lull i^llilllCl^v^ Vuj iiWl > 


5 


THE WITNESS: I counted twelve, 


fi 
0 


C\ \X/hat waQ it that vmi did with him*^ 
w vriiuL wcia 11 iiidL yvjLi uiu wiiii iiiiii* 


5 


actuallv 


7 


MR VF7PATI* A pain wp're in the area 


7 


MR SKILTON: You'll have to strike 


c 
o 


nf nrivilfpf»d rnmmiiniratinns Tf vnu ran an<;wer 

\J\. LrllVllW^wU WUllilliUlliWUilV/llOa 11 j\J\X Wttll UllOWWl 


g 


your last comment, Mr Vezeau. 


0 


thic tTAnAral1\7 \x/ithmit CAttincr into th^ cr^APifiPC 

iiiia geiicidiiy wiuiuui gciLiiig iiiiu uie apv^v^iii^a 


Q 


THE WITNESS" I make it twelve. 


in 


fvf thf* infoTmation PYrhantrpd vmi mav Acs Tf 

Ul 111& llllUllilallVJll WA^liail^WLl, j\J\X lllujr au* XI 


10 
1 \i 


MR VEZEAU: It isn't twelve, John. 


1 1 


you can i, lei me Know ana you snouiu noi. 


1 1 
1 1 


Had uuzeu. 


1 z 


TUC WrrNinCC* T'\rA TAfATTAH AarliAr 

1 ric WiliNCoo. 1 vc leieiicu ediiici 


1 9 
1 z 


RY MR RYJ{ TON* 


i o 


to thf» nrrirpQS whirh wp wpnt thrmiph T ran reneat 

WJ 111^ uix^v./^ao wiii^ii wviiL ixxixjix^iti x waii x\i/^wmi 


13 
1 J 


Q Is this the list that you and 


14 


that i"f vmi want 

LilaL, 11 yuu WuliL. 


14 
1 1 


Dr Chiswell together with your attorney, came up 


1 c 
1 J 


1> I MK olvlL 1 UIN . 


ID 


with nt thp QpQcinn that vou have now described on 


1 ^ 
1 0 


T HrtTl't TIAAH \/rtn tn Ci5\/ CrtTVlAthtTICT 

1 uuii i iieeu yuu lu ady auiiieuiiiig 


1 0 


thic fA^rirny 
iiiio ieL>uiu. 


1 7 


yuu ve diieauy odiu uu uie leouiu* 


1 7 
1 / 


A Prnhahlv I can't be sure. 


1 Q 
io 


A Fine. 


1 C 

lo 


r\ nrtf=»c — QtriVe that 


19 


0 Did that nrocess result in the 


19 


Do all twelve inventors share equal 




J^+frihlltl ATI CTlA/^lTll^ tlJlTTlAC tO CT^A^TTIA ^latmc'? 

dill juuiiuii ui apecilio iidiiiea wj apeciiiC' cidiiiio: 


7n 
zU 


rrpHit fnr all of the claims of this patent? 


7 1 
Zl 


A Vac it A\A 
A I es, 11 QIQ. 


zl 


MR vpyFATi* I am 2oin£ to object to 


22 


Q Did your attorney take notes, to 


22 


that question because I don't know what it means. 


23 


your understanding, of the conclusions that were 


23 


Indefinite. 


24 


reached when that process was completed? 


24 


THE WITNESS: Equal credit for all 


25 


A I do not know what the attorney 


25 


of the claims? So you're implying that all twelve 
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1 were involved to an equal extent on each claim? 

2 MRSKILTON: Yes. 

3 THE WITNESS: Is that what you're 

4 saying? 

5 MR SKILTON: Yes, that's my 

6 question. 

7 THE WITNESS: I don't believe that 

8 - well, it is definitely the case that there was 

9 not equal involvement on each claim of this patent. 

10 Obviously some people made more of a contribution 

1 1 than others on specific claims. 

12 BY MR SKILTON: 

13 Q Well, I want to get the process 

14 down. I'm not trying to jam conclusions down your 

15 throat, so let's work at it indirectly through 

16 direct questions. 

17 With respect, for example, to claim 

18 1, what was the process in reference to that list 

19 " that list of both CAT and MRC lab persons -- 

20 that you were working on to come to the conclusion 

21 as to inventorship with respect to that claim? 

22 What was the process? 

23 A Sorry, I'm trying to recollect what 

24 the process was on claim 1. 

25 MR VEZEAU: May I hear the question 
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1 record. The time is 1504(sic). 

2 (Exhibit 14 marked for identification) 

3 BY MR SKILTON: 

4 Q Dr Winter, I'm going to place in 

5 front of you a document which has now been marked 

6 as exhibit 14, which I will represent to you, and 

7 we can confirm if necessary, is the first priority 

8 document, at least most of which here was filed on 

9 July 10, 1990, and by that I mean the pages that 

10 commence on CM000351. The whole document bears the 

1 1 Bates stamp numbers CM000348 through CM000383. 

12 I'm going to take you then to the 

1 3 page beginning on 35 1 , if you would, with me. Do 

14 you recognise this document? 

15 A I don't specifically recognise it. 

16 Q Is it a document, as you look at it, 

17 that you had any role in drafting or vetting? 

18 MR VEZEAU: What was - vetting? 

19 MRSKILTON: Vetting. 

20 MR VEZEAU: I'm not quite sure what 

21 that means in this context. 

22 MRSKILTON: I'll rephrase the 

23 question. I'll ask it one at a time. 

24 BY MR SKILTON: 

25 Q Did you have any role in drafting 



Page 190 

1 again, please? 

2 COURT REPORTER: "Q. Well, I want 

3 to get the process down. I'm not trying to jam 

4 conclusions down your throat, so let's work at it 

5 indirectly through direct questions. 

6 "With respect, for example, to 

7 claim 1, what was the process in reference to that 

8 list - that list of both CAT and MRC lab persons 

9 — that you were working on to come to the 

10 conclusion as to inventorship with respect to that 

1 1 claim? What was the process?" 

12 MR VEZEAU: I'm going to object to 

13 that question as lacking a proper foundation with 

14 respect to the direction to claim 1 of the patent 

15 as issued. 

16 MR SKILTON: Right. Why don't we 

17 take a 5-minute break? I understand the 

18 objection. I'll see whether I can push another 

19 document here. 

20 MR VEZEAU: Sure. 

21 VIDEOGRAPHER: We're going off the 

22 record. The time is 1448(sic). 

23 (A short recess at 3.48 pm) 

24 (Resumed at 4.04 pm) 

25 VIDEOGRAPHER: We*re back on the 
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1 this document, that which begins on CM000351? 

2 A ril have to read it to be sure 

3 about that. I think it's quite likely that I would 

4 have had some role in some bits of it, but I don't 

5 believe that - I simply can't remember whether 

6 I was involved in the final approval of this 

7 document. 

8 Q Do you have a belief as to who it 

9 was, in fact, that drafted this document? 

10 A Well, I can surmise it was David 

1 1 Chiswell, because John McCafferty was working 

12 experimentally and David Chiswell was only really 

13 the person with the time to spend making drafts at 

14 that point. 

15 Q And realising that you strike 

16 that. 

17 When was the last time you reviewed 

18 this document, if you recall? 

19 A I don't recall. 

20 Q And certainly you haven't reviewed 

21 it in the last thirty days? 

22 A No, I have not reviewed it in the 

23 last thirty days, 

24 Q So, in order for you to be more 

25 specific than the answer that you gave, you would 
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1 need to read the document carefully and think about 

2 it for a while, is that a fair statement? 

3 A I would certainly need to do that 

4 before I made much more comment on it, because 

5 we're going back a long time. But whether or not, 

6 if I did that, I would be able to tell you much 

7 more about it, I don't know. 

8 MRSKILTON: I'm going to place in 

9 front of you, then, exhibit 1 5, which I will 

10 represent to you is the international application 

1 1 under the PCT. For the record, I'll identify it as 

12 including pages CM000130 through CM000347. 

13 (Exhibit 15 marked for identification) 

14 BY MRSKILTON: 

15 Q Have you reviewed this document in 

16 the last thirty days, Dr Winter? 

17 A I have not. 

18 Q We have helpfully marked with a 

19 yellow tag the original claims as they appear in 

20 this document, which begin on CM000290. Would you 

21 turn with me, please, to that page? 

12. AX Cb. 

23 Q Do you have an understanding of what 

24 it is you are now looking at here, beginning with 

25 the word "claims" and 1 thereafter? 
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1 A (Witness reviewed the docimient) 

2 It's, kind of, rather difficult to describe the 

3 process without describing the detail. 

4 MR VEZEAU: if you Cannot do so then 

5 you should not do so, because I believe that's 

6 privileged. 

7 THE WITNESS: I see. 

8 BY MRSKILTON: 

9 Q I actually disagree with that, but 

10 are you able to state anything as to what the 

1 1 process was of ascertainment of inventorship with 

12 respect to claim 1 in this PCT? 

13 A I think the only thing I can say is 

14 that each claim was looked at individually, and we 

15 discussed the various people involved in the 

16 demonstration of that claim and the contributions 

17 that they had made, but, after this time, it's very 

18 difficult to remember the exact process. 

19 I don't even know if there was 

20 a single process, or if there were multiple 

21 processes. I mean, the ideas went backwards and 
97 forward*; wp <jniipht advirp frntn thp attomev9 

23 to what was relevant and what wasn't relevant. 

24 Q Were you working with any document 

25 in this process? 
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1 A This certainly appears to be similar 

2 to the claims that I was involved in drafting. 

3 Whether identical, I don't know. 

4 Q All right. And responding to 

5 Mr Vezeau's objection, do you believe this to be, 

6 as you sit here today, the claims that were in 

7 front of you at the time that you went through the 

8 process of trying to attribute the inventorships 

9 specifically on a claim-by-claim basis? 

10 A I simply don't know whether they are 

11 or not. I would surmise they are^ but I don't know 

12 for sure. 

13 Q On the assumption that they are, and 

14 now referring you to claim 1, would you describe 

15 the process that you and Dr Chiswell and counsel 

16 went through in ascertaining who it was that was 

17 the inventor of claim 1, or inventors, plural? 

18 MR VEZEAU: Again, do you understand 

19 this question calls for a process and not the 

20 specific exchange of information that you may have 

21 had at that time? 

22 THE WITNESS: Yes. I'm going to 

23 have to read this claim first. 

24 BY MRSKILTON: 

25 Q Please. 
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1 A I'm not actually sure we were 

2 working with a document. I think that we had the 

3 claims in front of us on a computer. 

4 Q Was there anyone who recorded 

5 the results of this process of attribution on 

6 a claim-by-claim basis? 

7 A I imagine there must have been but 

8 I don't remember anyone specifically doing it. 

9 Q Can you tell me whether, with 

10 respect to claim 1, Hennie Hoogenboom was 

1 1 determined to have been an inventor? 

12 MR VEZEAU: if answering that 

13 question requires you to divulge information that 

14 you provided to your attorney or that Dr Chiswell 

15 provided to his attorney, or an opinion the 

16 attorney gave to you, you should not do so because 

17 I think that's privileged. 

18 THE WFTNESS: If that's correct that 

19 rules out the question, because the whole process 

20 involved a discussion between myself and an 

21 attorney, and Dr Chiswell and an attorney, and the 

22 three of us together at least in that meeting. 

23 . . MR SKILTON: Would you read the last 

24 answer back? 

25 COURT REPORTER: Certainly. 



DR GREGORY WINTER Condcnsclt"^ Monday, April 29, 2002 



Page 197 

1 MR SKILTON: With the question. 

2 COURT REPORTER: "Q. Can you tell 

3 me whether, with respect to claim 1 , Hennie 

4 Hoogenboom was determined to have been an 

5 inventor?" 

6 Mr Vezeau gave some advice to the 

7 witness. The witness said: 

8 "A. If that's correct that rules 

9 out the question, because the whole process 

10 involved a discussion between myself and an 

1 1 attorney, and Dr Chiswell and an attorney, and the 

12 three of us together at least in that meeting." 

13 BY MR SKILTON: 

14 Q What contribution, in your opinion, 

15 did Hennie Hoogenboom make to the invention 

16 described in claim 1 of this application? 

17 MR VEZEAU: Do you recall my advice 

18 to you? 

19 THE WITNESS: Yes, I recall your 

20 advice, and it appears to be the same question or 

21 am I mistaken? 

22 BYMRSKILION. 

23 Q I'm not asking here for any 

24 involvement of the lawyer. I'm asking here for 

25 your opinion as to who at that time, the one that 
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1 that is the case, you should not respond to that 

2 question. 

3 THE WITNESS: Sorry, could you 

4 repeat the question? 

5 COURT REPORTER: Certainly. 

6 "Q. Can you tell us what work 

7 Dr Hoogenboom did with reference to claim 1?" 

8 THE WITNESS: if you want to know 

9 what work Dr Hoogenboom did, I can tell you about 

10 the work that Dr Hoogenboom did. But you're asking 

11 me to place that in the context of claim 1 and 

12 that, I understand, I shouldn't answer. 

13 BY MR SKILTON: 

14 Q Let's take it in the terms you've 

15 just given. I want to go through each of these 

16 inventors, please, and we'll start with John 

17 McCafferty. What work did John McCafferty do? 

18 A If you want to go through each of 

19 the inventors, I'm going to have to take some time 

20 off and read this thing because, simply, I may 

21 forget as to exactly what each person did, and 

22 I think that wouldn't be rieht. 

23 I think you're already aware of the 

24 work that McCafferty... 

25 I mean, a simple answer to your 
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1 you had contemporaneously at that time, as to who 

2 was the inventor and, in specific, was Hennie 

3 Hoogenboom an inventor of claim 1? 

4 MR VEZEAU: if, in answering that 

5 question, you're required to divulge information 

6 you provided to your counsel for the purpose of 

7 receiving an opinion from counsel as to 

8 inventorship, then you should not do so because 

9 that communication is privileged. 

10 BY MR SKILTON: 

1 1 Q Can you answer the question? 

12 A It sounds like I can't answer the 

13 question. 

14 Q So you follow that instruction? 

15 A What else am I supposed to do? 

16 Q I just want confirmation on the 

17 record. The answer is "yes"? 

18 A Yes, 

19 Q Can you tell us what work 

20 Dr Hoogenboom did with reference to claim 1? 

21 MR VEZEAU: I would give you - to 

22 the extent in answering that question entails your 

23 revealing information you provided to your counsel 

24 for the purpose of receiving an opinion, I believe 

25 that's privileged. And I would so advise you, if 
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1 question is, if you look at the papers that are 

2 published, the people on those papers were involved 

3 in doing the work somehow. 

4 MR SKILTON: Dr Winter, I can assure 

5 you that I am not here to either waste your time or 

6 to make this unduly complicated, and I will, in 

7 this context, and we're getting out the 

8 interrogatory, state that we made an effort here, 

9 through proper discovery some five months' ago, to 

10 get a narrative answer to these questions by 

1 1 interrogatory. 

12 (To Mr Vezeau) We have not received 

13 an answer and I ask counsel whether it is your intent 

14 to supply us with an answer to that question 6? 

15 MR VEZEAU: I disagree with you. 

16 I believe you have received an answer. You may not 

17 like the answer you received, but you did. 

18 In addition, you have testimony in 

19 the record from numerous witnesses of the 

20 contributions of each inventor. So the legal 

21 conclusions you may wish to draw, to me, is a 

22 matter of law. I don't think you're entitled to 

23 get into privileged communications with counsel. 

24 For example, I do recall Dr Jackson, and I believe 

25 Dr McCafferty, going into some detail on these 
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1 


points. Also Dr Griffiths, I believe, and 


1 


attention to the testimony in the record. 


2 


Dr Johnson. 


2 


Legal conclusions you want to draw 


3 


(Exhibit 16 marked for identification) 


3 


from that, you may argue until the cows come home 


4 


MR SKILTON: YOU need not read that. 


4 


as far as I'm concerned, but we will draw your 


5 


Dr McCafferty(sic), Tm finishing my record on this 


5 


attention to the factual testimony of the various 


6 


point, but I would ask that ~ 


6 


witnesses, including the 30(b)(6) witness of CAT. 


7 


THE WITNESS: I'm Dr Winter. 


7 


MR SKILTON: Well, wiiat we asked 


8 


MR SKILTON: I'm sorry. I apologise 


o 

8 


lor, jusi so 11 s Clear, is uai s artriDUiion on 


9 


to you. My mind is running too fast. 


a 
y 


a Claim oy cidim uabis oi invcniorsnip. inoi me 


10 


We have marked as exhibit 16 


10 


attribution of individuals who were not involved in 


11 


Cambridge Antibody Technology Limited's response to 


11 


the process, but CAT'S. And that is the request 


32 


MorphoSys' first set of interrogatories. Earlier 


12 


that we make, and that is the answer which we wish 


13 


I made reference to 6, which I will read into the 


13 


to receive. 


14 


record, with the answer. The question asks: 


14 


BY MR SKILTON: 


15 


"Identify all of the inventors of . 


15 


Q Dr Winter, would you be kind enough 


16 


the 108 patent and for each inventor identify what 


16 


to state your present affiliation, in terms of 


17 


contributions they made to the invention(s) claimed 


17 


business affiliations? 


18 


in the 108 patent." ^ 


18 


A Fm a director of Diversys. I'm 


19 


The response is: 


19 


director of PepTech. 


20 


John McCafferty, Anthony Richard 


20 


Q A director of? 


21 


Pope, Kevin Stuart Johnson, Henricus Renerus 


21 


A rep 1 ecn. 


22 


jacoDus Mattneus ooogenDOom, Anorew uavio 


zZ 






nnffith*: mi<;<;nplleH Ronald Henrv Jackson Kasoar 


23 


was early involved in the funding of Cambridge 




Phil inn Hnllippr Tflmf't; David M^ark*; Timothv Piers 


24 


Antibody Technology? 




PlarV<;nn DaviH Tohn Chi^swell Greeorv Paul Winter 


25 


A Correct. 
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1 


and Timothy Peter Bonnert, who each contributed to 


1 


Q Do you have any current affiliation 


2 


the concept of one or more claims of the 


2 


witn uamDnage AnuDoay lecnnoiogy.^ 


3 


108 patent." 


3 


A Do you mean am I a director? Or do 


4 


Counsel, is that the answer of 


4 


you mean am I an employee? I'm neither of those. 


5 


Cambridge Antibody Technology? 


5 


Q Are you a consultant? 


6 


MR VEZEAU: Coupled with the 


6 


A I'm not sure. 


7 


subsequent testimony you have received, yes. And 


7 


Q Have you performed consulting 


8 


if you'd like us to supplement a response to refer 


8 


services in the last six months for Cambridge 


9 


to that, I d be happy to do so. 


9 


Antibody Technology.' 


10 


MR SKILTON: Well, Tm not going to 


10 


A I don't believe I've performed 


11 


tell you how to supplement any response, but I can 


11 


consulting services of the type that you — or what 


12 


tell you that I believe this interrogatory is 


12 


I would normally call consultation. 


13 


required to have an authoritative answer under the 


13 


Cambridge Antibody has agreed to 


14 


Federal Rules, not to put us m a position here of 


14 


remunerate me for the time that I spend involved in 


15 


attempting here, through witness testimony, to 


15 


this case, and so, therefore, I will receive some 


16 


reconstruct that which is not reconstructible. And 


16 


kind of a remuneration from them. Whether that, in 


17 


so my statement on the record is that this answer 


17 


your eyes, makes me a consultant, I'm not sure, but 


18 


is inadequate as a matter of law. 


18 


that's the situation. 


19 


MR VEZEAU: And, John, if you look 


19 


Q Can you tell me what the rate of 


20 


at your second to the last set of responses to our 


20 


remuneration is? 


21 


interrogatories, they are absolutely inadequate as 


21 


A I don't recollect it. 


22 


a matter of law 


99 


Q Have you billed Cambridge for that 


23 


I believe this answer is adequate. 


23 


kind of consulting work to date? 


24 


However, as I said, we will make a note and revisit 


24 


A I've actually 1 billed them in 


25 


this and see if we can respond, and call your 


25 


respect of the last repertoire. 
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1 Q By that you mean the last case? 

2 A The last case. I don't think Tve 

3 billed them in respect of this case. 

4 Q Do you remember how much that bill 

5 was? 

.6 A No. 

7 MR SKILTON: Counsel, I would ask 

8 that a copy of that bill be produced. 

9 BY MR SKILTON: 

10 Q Have you received any compensation 

1 1 - strike that. 

12 Are you vested in any royalty rights 

13 as they may relate to the 108 patent? 

14 A Royal rights. Can you define what 

15 you mean by "right"? 

16 Q First let me backtrack and ask. 

17 Have you received any payments, royalty or 

18 otherwise, in reference to the 108 patent, other 

19 than those which you may receive as a consultant? 

20 A Perhaps I can give you the formally 

21 correct answer, which is that the Medical Research 

22 Council operates an awaru lo invcnior aciiciin^, auu 

23 I'm an inventor on a number of patents from the 

24 Medical Research Council. And when the Medical 

25 Research Council receives revenues for an 
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1 a recommendation and, in the end, I get a number. 

2 I do not know exactly how the Medical Research 

3 Council does its calculation, but I have reason to 

4 believe that they follow a process which attributes 

5 inventors - it attributes percentage - start 

6 again. 

7 It takes, first of all, the idea, in 

8 the case of Cambridge Antibody Technology that 

9 there's a bundle of papers that were licensed to 

10 them. It then attempts to dissect the relative 

1 1 importance of those papers from among the bundle. 

12 And then, with respect to each invention, it looks 

13 at all the inventors involved, those from the 

14 Medical Research Council, and there's some kind of 

15 attribution of the relative roles of those people. 

16 The process is obviously imperfect, and it does get 

17 reviewed from time to time. 

18 Q Who is it that makes these 

19 calculations at the Medical Research Council? 

20 A This is the Medical Research Council 

21 head office on the basis of recommendations made by 
79 thf* dirertnr of the laboratorv 

23 Q Are these reconunendations ones that 

24 you can review, if you request to review them? 

25 A I don't know. 
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1 individual patent or a bundle of patents, as in the 

2 case of the patents that were licensed to Cambridge 

3 Antibody Technology, the revenues are distributed 

4 mainly to the Medical Research Council itself. It 

5 keeps the lion's share, but some fraction goes to 

6 inventors. 

7 So it's not clear to me whether 

8 1 have a right. I think it's based on a process of 

9 recommendation and a process of assumption about 

10 the respective strengths or importances of 

1 1 different patents to a portfolio of patents. 

12 But the essence of it is that I do 

13 believe that from, within the money the Medical 

14 Research Council makes itself, which recently has 

15 been its share sales of equity in Cambridge 

16 Antibody Technology, that I will receive some 

17 fraction of the inventor's cake. 

18 Q To date, do you believe that you 

19 have obtained some fractions as a result of the 

20 108 patent? 

21 A Yes, I do. 

22 o Do vou have knowledee of how much 

23 money you've received as a result of the 108 

24 patent? 

25 A As I said, the process involves 
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1 Q Have you ever seen documentation of 

2 the process or the result as they relate to your 

3 payments concerning the 108 patent? 

4 A I was involved in formulating an 

5 equitable reward proposing to the MRC a mechanism 

6 by which we might deal with the attribution of 

7 rewards from those patents, but that process went 

8 through various review stages. I have reason to 

9 believe that they followed something resembling my 

10 initial recommendations. 

1 1 Q Were your recommendations in 

12 writing? 

13 A There was a draft document in 

14 writing, correct. 

15 Q Did it comment specifically on the 

16 108 patent in terms of its relative value in the 

17 bundle? 

18 A It would have commented on it, yes. 

19 Q Did it assign a relative value as a 

20 matter of percentage of the total revenues to the 

21 108 patent? 

22 A You refer to the 1 08 patent, but in 

. 23 fact there's obviously a European filing as well, 

24 and so I'm talking about the - by 108 patent, 

25 I assume you mean the whole body of work relating 
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1 to phage display and repertoires. 

2 Q Rather than me guessing, since I 

3 haven^t seen it, why don't you divide it out to the 

4 best that you can, as to what are the divisions in 

5 this bundle as it relates to the various pieces of 

6 intellectual property? And how were the divisions 

7 made? And how does it relate to individual 

8 inventors? 

9 A I can give you a broad answer. 

10 There are two patents or two patent 

1 1 - let's say two families of patents. The first 

12 patent or family of patents is the repertoire 

13 technology patents. And obviously this has 

14 European/American counterparts, etcetera, or 

15 Japanese counterparts for all I know. That's one 

16 of those families. 

17 And the other one is the phage 

18 display of antibody fragments, of which display of 

19 single chain Fvs is part of it. 

20 Now, there were a series of other 

21 patents which also were licensed to Cambridge 

22 AntiDoay lecnnoiogy, ana, ai me Deginning, wc 

23 started off with the assumption that the key things 

24 that were licensed to Cambridge Antibody Technology 

25 were those two families of patents I have mentioned 
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1 actually remember now exactly what percentage we'd 

2 attributed to the phage display of antibodies, so 

3 that includes the display of single chain Fv, its 

4 various jurisdictions, but my guess is it was 

5 probably, in the end, somewhere between 30 and 40 

6 per cent. 

7 Q And someone, I take it, worked with 

8 your recommendations to have a final determination 

9 as to how these divisions would be made, is that 

10 correct? 

1 1 A Yes. Sir Aaron Clug looked at the 

12 proposals I'd made. And we had some discussion 

13 about whether they were right, and I explained to 

14 him the various problems that I was struggling with 

15 in the recommendation. I simply can't remember how 

16 much Sir Aaron had in the general process, but 

17 I would say that I provided the initial view and 

18 that was refined in discussion and debate with him. 

19 Q Is this a process that is still in 

20 place today for purposes of the distribution of 

21 revenues by MRC to its inventors? 

99 A Thp MRC has a svstem of awards to 

23 inventors which is normally not grappling with a 

24 problem as complicated as this. 

25 Normally, I think when they had 
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1 to you; the repertoire and the phage patents. 

2 So we took as our first proximation 

3 — let's say it's 50 per cent each. Because, 

4 basically, the value of Cambridge Antibody, which 

5 is based on ~ which reflects -- sorry, start 

6 again. 

7 What we tried to look at was there 

8 are obviously different ways in which the Medical 

9 Research Council might receive revenue from these 

10 families of patents. The first one related to the 

11 value of those patents to Cambridge Antibody 

12 Technology in respect of equity. 

13 The second aspect is in respect of 

14 royalty income from the licensing of those 

15 patents. 

16 The particular issue that we 

17 addressed at the beginning related more to the 

18 value of the whole bundle to the share price of 

19 Cambridge Antibody Technology, and that, in that 

20 context, it was felt that most of the value, at 

21 that time that we did this review, related to the 

22 renertoire and to the nhace disolav. 

23 There were other patents which we 

24 thought might be important, but at that stage 

25 a much more minor value was put on them. I can't 
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1 their scheme, the idea was that the or when the 

2 scheme was set up, that there would be revenue from 

3 a particular patent, royalties from the Medical 

4 Research Council -- sorry, to Medical Research 

5 Council, and that they could then distribute the 

6 revenues arising from that patent or, for that 

7 matter, upfront payments. And, indeed, that was... 

8 I also receive income from a patent 

9 on humanising antibodies. And that process 

10 attempted to define for each patent the licensing 

1 1 revenue that was being obtained directly by the 

12 Medical Research Council. 

13 So, in that case, each patent is 

14 relatively isolated. If you look at each patent on 

15 its merits, you say, "This amount of revenue is 

16 coming in for that particular patent." 

17 With Cambridge Antibody, we had the 

18 problem that the patents were licensed as a block, 

19 and, indeed, were also... 

20 So there were licensed blocks 

21 whenever we had to do some attribution of the 

22 values of those patents at the time they were 

23 licensed to Cambridge Antibody. And I think the 

24 view that was taken was that, in respect of equity 

25 sales of MRC - sorry, the sale of MRC shares in 
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1 Cambridge Antibody, that the value or the 

2 percentage should be based on the perception of 

3 those patents at the time that they passed to 

4 Cambridge Antibody Technology. In other words, 

5 Cambridge Antibody's perceived value. 

6 And I think, at that stage, 

7 Cambridge Antibody saw really the phage and the 

8 repertoire patent as being the major components, 

9 and the others were desirable. 

10 I think the anti-self patent at that 

1 1 stage seemed to be important, but not as important 

12 as the other two. 

13 At a later point we were obviously 

14 going to have to confront the issue of — you have 

15 to remember that many of these were patent 

16 applications; we didn't know in exactly what form 

17 they'd be granted. But, nevertheless, a value had 

18 been attributed of that block of intellectual 

19 property at the time the agreement with the Medical 

20 Research Council was signed. And I think the key 

21 date was taken to be before floatation because, at 

22 that point, the MRC received essentially passed 

23 over a whole block of intellectual property and, in 

24 return, had its shareholding taken to about 1 0 per 

25 cent of the value of Cambridge Antibody 
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1 royalty income. 

2 Q Did your initial work also attempt 

3 to ascribe relative contribution of inventors on 

4 given patents? 

5 A Yes, it did. 

6 Q Did you do so expressly as it 

7 relates to the McCafferty phage display patent? 

8 A The phage display patents, you mean 

9 the family of those? 

10 Q Yes. 

11 A We didn't break it down into whether 

12 it was single chain Fv or fab or VH domain or 

13 whatever. 

14 Yes, we did, but I should comment 

15 that the MRC was only concerned with those people 

16 who were MRC employees. 

17 As the result of an agreement 

18 betw^een Cambridge Antibody Technology and the MRC. 

19 essentially the MRC did not compensate John 

20 McCafferty. So John McCafferty, in fact, was 

21 compensated within the company, Cambridge Antibody 

22 Technology, for the contribution he d made to the 

23 early success of the company, by issue of further 

24 equity. 

25 He had felt that his initial issue 
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1 Technology. Previously it had been about 4 per 

2 cent 

3 So we have not yet dealt with the... 

4 So far as I'm aware, we haven't got royalty income 

5 at the moment. I say "we"; Cambridge Antibody 

6 Technology doesn't have royalty income. And the 

7 MRC, therefore, doesn't have a corresponding 

8 fraction of that. We don't yet know which of the 

9 patents are seen by the market to be the most 

10 important, and that's a question that will have to 

1 1 be revisited. The MRC is going to have to work out 

12 how it wishes to deal with royalty income when, 

13 maybe, some patents now, with the efflux of time, 

14 appear to be much more important. 

15 Q To your understanding, there exists 

16 at the MRC some kind of a formula that permits 

17 distribution in the event that royalty income is 

18 received. To your understanding, there is some 

19 kind of a formula? 

20 A No, I don't have that understanding. 

2J 1 have the understanding that ~ or certainly what 

J. iiau oU^gw^oLCLI Wao UlaL lilv^ llldllCl WUUlU llaVC 10 

23 be revisited with royalty income arose, and to see 

24 which patents were actually involved, so far as the 

25 MRC could determine, in the generation of that 


Page 216 

1 of equity had been rather low and that, as a result 

2 of his invention, he should be compensated 

3 further. At some level we agreed with that and, in 

4 fact, we compensated him generously. 

5 So the MRC felt that, of its awards 

6 to inventors scheme, it was not quite correct to 

7 say McCafferty, as he was a company employee and, 

8 in any case, the company had taken care of him. 

9 MR SKILTON: Counsel, we will be 

10 requesting the documents that have been described 

11 by this witness. 

12 May we take five minutes? 

13 VIDEOGRAPHER: We're going off the 

14 record. The time is 1543(sic). 

J 5 (A short recess at 4.43 pm) 

16 (Resumed at 4.55 pm) 

17 VIDEOGRAPHER: We are back on the 

18 record. The time is 1555(sic). 

19 BY MR SKILTON: 

20 Q Dr Winter, earlier I asked you some fo|t-i 

21 questions about George Smith, and 1 think you 

22 mclicateQ you nau never mci iimi: 

23 A As far as I know Tve never met him. |^ 

24 Q Is it also true that you never heard 

25 him present in any context? ^ 
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1 


A I'm quite confident Tve never heard jr .^i 


1 


MR SKILTON: AS it relates to the 


2 


him present. i . 


Z 


worK 01 Mcv^aiicny. 


3 


Q Do you know whether anyone at CAT ^■ 
has ever heard Dr Smith present on the issue of 1 


3 


MR VEZEAU: But agreement with 


4 


4 


whom? 


5 


phage display? j ,.■ 


5 


MK oKiLlUN. L*ei S DlCdK 11 aoWTi. 


6 


A To the best of my recollection, 1 : 


6 


BY MR SKILTON: 


7 


I don't think anyone had heard Smith talk about '; 


7 


Q Was there an agreement with 


8 


phage display. You mean phage display of anything? 


8 


McCafferty directly that you're aware of? 


9 


Q Anything. Phage display? Short 


9 


A There was an agreement, the 


10 


peptides? 


10 


visitors' form. The MRC visitors' form, I believe, 


11 


A I simply - I don't remember anyone 


11 


specifies that it's up to the Medical Research — 


12 


commenting to me that they'd heard him. 


12 


that, to the extent that McCafferty has any rights. 


13 


^ A t M 111* * - ^ 

Q And that would be true concerning 


13 


tnat tne mkc win compensaie mm accoraing lo uic 


14 


MRC as well? 


14 


awards to inventors scheme. I believe that's what 


15 


A You mean MRC inventors? 


15 


it states. 


16 


Q Yes. Anyone at MRC, that you're 


16 


Q Does that require him to list - I'm 


17 


aware of? 


17 


sorry. 


18 


A Oh, that I'm aware of? 


18 


A And it will deal with his employer. 


19 


Q Yes. 


19 


to the extent that the employer has any rights. 


20 


A Look, I haven't a clue. I'd have to 


20 


That is what 1 understana. l don t nave tne 


21 


think about it. Anyone at the MRC is a huge volume 


21 


detailed wording nere, dui inat s ine inienxion. 


22 


of people. 


22 


Q 1 nat means, does it not, mat 


23 


Q Right. I'm asking in terms of your 




if hp*<: tn itivent anvthinff while in the 


T A 


KDowieage, realising mai ii ii oian i come lo you 




MRP lah \^ in a<;sipn the rights to that to the 


ZD 


you wouldn't know about it. 




MRP*? 
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1 


A Well, not necessarily. I mean, you 


1 


MR VEZEAU: Objection, rirsi oi 


2 


know, it could be that someone from the MRC may 


2 


all, that calls for a legal conclusion from this 


3 


have gone to see it and I might have heard about it 


3 


witness, becondiy, mat lacKS lounaaiion in idci 


4 


but I don't remember it now. But certainly I have 


4 


or m law, particularly UK law. 


5 


no specific recollection, at this moment, without 


5 


MR SKILTON: (To the witness) Do 


6 


any further prompting, of anyone from the MRC going 


6 


you know? 


7 


to hear Smith. But they must have done because, 


7 


THE WTFNESS: Can you repeat the 


8 


you know, Smith is around there, and there's people 


8 


question again? 


9 


have heard Smith or met Smith, but I don't 


9 


COURT REPORTER: "Q. That means. 


10 


specifically remember specifics. 


10 


does it not, that McCafferty, if he's to invent 


11 


Q Just to finish this off. With 


11 


anything while in the MRC lab, is to assign the 


12 


respect to Chiswell, do you know whether or not he 


12 


rights to that to tne MRC? 


13 


ever heard Smith talk? 


13 


THE wriNESS: I'd have to see the 


14 


A I don't know. 


14 


form to remind myself exactly what it's saying, but 


15 


Q And with respect to McCafferty, the t 


15 


my understanding was what I've given you earlier. 


16 


same question? 


16 


BY MR SKILTON: 


17 


A The same answer. ; 
Q Let's go to Dr McCafferty's work in ^ 


17 


Q The form controls that question, to 


18 


18 


the best of your knowledge? 


19 


your lab before CAT had its open lab. 


19 


MR VEZEAU: Objection. 


20 


You mentioned in your earlier 


20 


THE WITNESS: The form controls ~ 


21 


testimony there was an oral agreement concerning 


21 


MR VEZEAU: Excuse me just a second. 


22 


intellectual nmnprtv Did T Vipar vnii rnrrpptlv 




Lack of foundation for the same reasons I stated 


23 


with McCafferty? 


23 


previously. 


24 


MR VEZEAU: With McCafferty? Or 


24 


THE WITNESS: I don't understand 


25 


with CAT? 


25 


exactly what's going on here between the lawyers, 
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1 


but my understanding is that it depends really who 


1 


Q Can you answer that question? 


2 


else is involved in it. Obviously there were 


I 


A W/*»ll OOiJITl T'm TIAt ^11 11+/* CUT** 

A well, again, I l\\ UOl qUilC bUlC 


3 


discussions going on witn uavia cnisweii at mat 


i 


CXaCliy Wllal WVC i^UCallUIi illCalld. lU WllUlIl 


4 


time, so that I thmk that - I don t tnmk we had 


4 


ivicuaiieny wouia assign nis ngnxs; 


5 


any understanding that, if McCafferty discovered 


C 
J 


\^ UUUvl UlC \j\CL\ a^l CCIllwUL. 


6 


something in the lab, that it all passed to the 


jT 

0 


A unucr me oiai ttgreemeni; 


7 


MRC. I think that we were clearly of the view that 


7 


Q Yes. 


8 


(1) his employer had rights and (2) that David 


8 


MR vbZhAu: ODjection. uacK or 


9 


Chiswell was a part of that process. So I don*t 


9 


foundation. 


10 


think that we could and was intimately involved 


10 


iHb wuNhbS: I Simply Qon t Know 


11 


in the experiments that McCafferty was doing. 


11 


what the detailed technicality would be. That's 


12 


BY MR SKILTON: 


12 


law anu i guebo pdieni law as wcii. dui i uuiik 


13 


Q Was there any oral agreement other 


13 


I*ve indicated the agreement that we had, it 


14 


than the form 7 issue that youVe earlier testified 


14 


related to the body of any IP being produced, would 


15 


to? 


15 


be if the respective parties, that is Chiswell and 


16 


MR VEZEAU: First of all, John, 


16 


" sorry, start again. 


17 


there's no form 7, and if you have a form that's 


17 


If McCafferty came up with something 


18 


not - 


18 


in the lab. In other words, let*s suppose Chiswell 


19 


MR SKILTON: I don't have a form. 


19 


hadn't got any involvement in at all. If • 


20 


It's not here. It was referred to in a document 


20 


McCafferty had come up with something in the lab, 


21 


that you produced. 


21 


and let's suppose Chiswell hadn't made any 


22 


MR VhZbAU: u S a lOiiii I . 




I'nv^pntivp rTiTitriHnttn'n wHntCfv*vpr tVipn tnnt wmiln 




MR SfCTi TON- Thank vou 


23 


be jointly owned by MRC and Cambridge Antibody 


Id 


MR VF7FAn' And a form Y would not 


24 


Technology. So that was the understanding. Things 


/j 


hf» in thr» nral atrrfvmpnt Or Winter has discussed 


25 


arising from McCafferty 's work in the laboratory 
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1 


an oral agreement between MRC and CAT. 


1 


would be jointly owned. 


2 


BY MR SKILTON: 


2 


WTiat emerged was that Chiswell also 


3 


Q What was that oral agreement, 


3 


made a contribution to the particular phage display 


4 


Dr Winter? 


4 


project, so that consolidated that understanding. 


5 


MR VEZEAU: Objection. Asked and 


5 


BY MR SKILTON: 


6 


answered. 


6 


Q Was the agreement that you are 


7 


BY MR SKILTON: 


7 


describing here one which required assignment, 


8 


Q What was that oral agreement? 


8 


then, of anything developed to both entities? 


9 


A Sorry, the oral agreement between 


9 


A I simply don't remember the 


10 


MRC and Cambridge Antibody? Is that what mean? Or 


10 


technicalities of it. As far as we were concerned. 


11 


are you -- 


11 


we were discussing the outcome of anything that 


12 


Q Yes, what was that agreement? 


12 


Mcuaiierty wouia oo in me laooraiory ana me laci 


13 


A Right. My recollection of that is 


13 


that that would be shared by the two parties or 


14 


that the agreement related to the work emerging 


14 


jointly owned by the two parties. 


15 


, from John McCafferty. There was an understanding 


15 


Q Do you have knowledge as to whether 


16 


that, to the extent that both parties were involved 


16 


or not this question of assignment of rights or 


17 


in It, that both would get any commercial benefits 


17 


ownership was one that was investigated by Sean 


18 


from It, and that the thing was seen as a joint 


18 


Walton? 


19 


11 L A* t- A^ a1_ J_ 

collaboration between the two. 


19 


A I have no idea. 


20 


Q To whom would McCafferty assign his 


20 


Q Or Ian Armitage? 


21 


* l_A O 

rights? 


21 


A I don't know. 


22 


MR VEZEAU: Objection. Again that's 


22 


Q Is it correct to say that, as you 


23 


calling for a legal conclusion from this witness. 


23?? sit here today, you simply do not have knowledge of 


24 


He's not a lawyer. 


24 


what legal obligation John McCafferty would have to 


25 


BY MR SKILTON: 


25 


assign any invention made in the MRC lab during 
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1 


this period where he was covered by an oral 


1 
1 


CUUKl KtrUKlbK: DO yOU naVC 


2 


agreement to eitncr uamunQge or ine mkc/ 


2 


LmAwtlAAAA 0%e^ nfni!!k4riA^ t^a4 4r^A H « • a^i* A 

Knowieuge as xo wnexner or not tne mrc inventors, 


3 


A 1 nai question is quiie a compiicaxea 




xnax are iisxea on ine ivjo paxenx, were requirea to 


4 


question, out John Mcuatrerty... mere was 


4 


assign to the MRC?" 


5 


a written agreement relating to Jonn Mc^^aiierry s 


c 

5 


THE WITNESS: I believe all oi them 


6 


rights, such as he personally may nave, wnicn 


0 


signed form Y, but what the conclusion of form Y 


7 


I have mentioned already on the form Y. 


1 


is, I don*t know. 


8 


Q rorm Y / 


Q 
O 


1 naa assumea mat mis would mean 


9 


A Which he agreed, as far as 




that they should assign their inventions to the 


10 


1 recollect, irom that lorm mat it s a rainy 


10 


Meoicai Kesearcn uouncil, but 1 don t know whether 


11 


standard form — to assign such rights as he may 


1 1 


" to what extent that was a requirement or not. 


12 


nave personally lo ine mkc lor worx mdi wdb Dcing 


12 


ivuv 5>Pkji^njiN. All rignx. 


13 


undertaken in that laboratory. 


13 


uounsei, i ii conclude, then, the 


1 A 

14 


MR SICILTON: COUnsCl, 11 11 S 


1 A 
14 


examination wixn a request tnat, oeiore Ur Lni swell 


15 


possiDie, 1 wouiu iiKe to nave inai rorm i 


1 J 


in particular, so I may have a witness to question 


lo 


avaiiaoie to me wnen i question i^r v-.niswcii 


lo 


^NT^ 4r\rk^A W ^\^\ 1 4 4 no 4 4riA 4- a >■ ■ v % 4.n^ a11 4V%^^ 

on xnese uocumcnxs, xnax xne rorm is lor an tne 


17 


tomorrow. 


17 


MRC inventors be produced. 


18 


MR VEZEAU: It proDably is not going 


18 


MR VEZEAU: Since Dr Lhiswell is 


1 f\ 
19 


to be possible. 


ly 


going tomorrow, that will not be possible. I can 


20 


MR SKJLTON: i3ecause.' 


20 


tell you that. 




MR vhZ-cAU: because ii won i oe 


21 


And also, with respect to 


22 




22 


Or Nylrr^a'fff'rtv Wf* with rViPrlr with PAT PAT rlrv*c 


23 


MR SKILTON: We're in England. 


23 


not have a copy of form Y. So that's why I'm 


24 


Dr Chiswell comes tomorrow. 


24 


telling you we cannot produce that tomorrow. 


25 


BY MR SKILTON: 


25 


BY MR SKILTON: 
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1 
1 


Q Where do you understand this form Y 


1 


Q Are the form Ys MRC documents? 


Z 


r^A^^/^Ar^ \a/<t^4a*»^ 

10 oe nousea, uv vvinier; 


2 


A The form Y is an MRC document. 




A I don*t know. The form Y we 


3 


MR SKILTON: I would request that 


A 
*t 


ceiiainiy goi signea oecause oir /\<iron v^iug was 




MRC, which is I believe a party to this litigation 


c 

J 


very keen that that was done before McCafferty came 


5 




0 


inio me laooraiory. 


6 


MR VEZEAU: The MRC IS not, at your 


/ 


v 1^0 you nave Knowieuge as lo wneiner 


7 


insistence. We attempted to do so and we brought 


Q 

O 


or noi me mkc mveniors, max are usteu on xne 


8 


that to the court's attention, and you were opposed 


o 


luo paieni, were requirea lo assign xo xne mk.c/ 


9 


to that, if you will recall, John 


10 


A Sorry, were required or did? 


10 


MR SKILTON: I think we are mixing 


J 1 


Q wen, iirst lei s taiK aoout ine 


] 1 


our cases right now, but let's not argue about it. 


12 


question as asKea. were requirea.' 


12 


MR VEZEAU: I don t believe so. 




iviK vn-£,c-Au. 1 m going xo ODjecx xo 


13 


MR SKILTON: 1 iTunK wc are. 


1 A 
In 


xnax uecause i xniriK ix cans on i^r winxer, or 


1 A 

14 


I think you are but... 


1 c 

ID 


coxiTse an emineni scienxisi, xo oraw legai 


15 


MR VEZEAU: I tnink you lorget the 


ID 


conclusions, ana i aon x xninK ne s quaiiiieu to QO 


16 


motion we filed on that point, which you opposed. 


1 7 


4rio4 tfy O'*^ Oil rAri'n rr 4nf o /iiiAri4tA«^ 

luux, m answering xnis quesxion. 


17 


MR SKILTON: But, in any event. 


lo 


13 Y MK bK.lL ION: 


18 


I ask that those forms be requested of MRC and 


10 


i^o you Know xne answer xo xnai 


19 


produced while we are in England. 


on 


mi Ac^4i /N*^^ 

quesxion 


20 


MR VEZEAU: I have already told you 


21 


MR vb2-bAU: DO you want to hear the 


21 


that will not be possible. My statement stands. 


22 


question again? 


22 


Are voxi throueh*^ 


23 


THE WITNESS: Yes, please. Thank 


23 


MR SKILTON: Yes. 


24 


you. 


24 


MR VEZEAU: Dr Winter, we thank 


25 


MR VEZEAU: Thelma, you're up. 


25 


you. This has been a long day, and we appreciate 
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1 you taking time out of your schedule to appear 

2 here. 

3 For that reason, I am not going to 

4 ask you questions at this time, but simply ask 

5 that, when Thelma produces her flawless copy of the 

6 transcript of your deposition, that you review it, 

7 make any corrections that you believe should be 

8 made, and sign it. But you need not appear in 

9 front of a notary; we've agreed to waive signature 

10 in front of a notary. 

1 1 THE WITNESS: Thank you very much. 

12 MRSKILTON: Thank you, Dr Winter. 

13 THE WITNESS: Thank you. 

14 MR VEZEAU: And also on the record 

15 I want to designate the transcript of this 

16 testimony, and the videotapes, as highly 

17 confidential under our protective order. 

18 VIDEOGRAPHER: This concludes the 

19 deposition of Dr Greg Winter. The number of tapes 

20 used was three. We*re going off the record. The 

21 time is 1612(sic). 

22 (Deposition concluded at 5.12 pm) 
23 

24 
25 
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1 I, Dr Gregory Paul Winter, am the 

2 deponent in the foregoing deposition. I have read 

3 the foregoing deposition and, having made such 

4 changes and corrections as I desired, I certify 

5 that the transcript is a true and accurate record 

6 of my responses to the questions put to me on 

7 Monday, 29th April 2002. 
8 

9 Signed 

1 0 GREGORY PAUL WINTER, PhD 
11 

12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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1 ERRATA 

2 CORRECTION PAGE 
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8 
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11 
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14 
15 
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18 
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20 
21 
22 

23 
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1 CERTinCATE OF COURT REPORTER 

2 I, Thelma Harries, Accredited 

3 Court Reporter, Member of the British Institute of 

4 Verbatim Reporters, do hereby certify that I took 

5 the stenotype notes of the foregoing deposition, 

6 and that the transcript thereof is a true and , 

7 accurate record transcribed to the best of my skill 

8 and ability. 

9 I further certify that I am 

10 neither counsel for, related to, nor employed by 

1 1 any of the parties to the action in which this 

12 deposition was taken, and that I am not a relative 

13 or employee of any attorney or counsel employed by 

14 the parties hereto, nor financially or otherwise 

15 interested in the outcome of the action. 
16 

17 
18 
19 
20 
21 

23 
24 
25 
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